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[PROPOSED]| ORDER

Defendant Facebook, Inc.’s ("Defendant" or "Facebook") Demurrer to the First Amended
Complaint is SUSTAINED, WITH LEAVE TO AMEND. (Code Civ. Proc. § 430.10, subd. (e).)

Defendant’s Request for Judicial Notice is DENIED as to:

1) Facebook’s current "Discriminatory Practices" subpage of its "Advertising Policies"
webpage, attached as Exhibit A to the Ring Declaration; [q] 2) Facebook’s current "Advertising
Policies" webpage, attached as Exhibit B to the Ring Declaration; []] 3) Facebook’s Blueprint "How
to Find Your Customers On Facebook" webpages, attached as Exhibit C to the Ring Declaration; []
4) Facebook’s "Ad Targeting — Help your ads find the people who will love your business"
webpage, attached as Exhibit D to the Ring Declaration; [{] 5) Facebook’s "Ad Library" webpage,
attached as Exhibit E to the Ring Declaration

(Facebook RIN, p. 2:6-14.) Plaintiff Samantha Liapes’ ("Plaintiff") Request for Judicial
Notice is GRANTED, BUT NOT FOR THE TRUTH OF THE MATTERS ASSERTED THEREIN,
as to: "1. Statement of Interest of the United States, National Fair Housing Alliance v. Facebook,
Inc. (S.D.N.Y. Aug. 17, 2018, No. 18 Civ. 2689) ECF No. 48. []] 2. Statement of Interest of the
United States, Onuoha v. Facebook, Inc. (N.D. Cal. Nov. 16, 2018, No. 16 Civ. 06440) ECF No.
77." (PL. RIN, p. 1:6-9.)

Plaintiff has not pled sufficient facts to allege the two causes of action for age and gender
discrimination in violation of the Unruh Civil Rights Act.

No business establishment of any kind whatsoever shall discriminate against, boycott or
blacklist, or refuse to buy from, contract with, sell to, or trade with any person in this state on
account of any characteristic listed or defined in subdivision (b) or () of Section 51, or of the
person’s partners, members, stockholders, directors, officers, managers, superintendents, agents,
employees, business associates, suppliers, or customers, because the person is perceived to have one
or more of those characteristics, or because the person is associated with a person who has, or is
perceived to have, any of those characteristics.

(Civ. Code, § 51.5, subd. (a).)
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The Unruh Civil Rights Act was enacted to "create and preserve a nondiscriminatory
environment in California business establishments by ‘banishing’ or ‘eradicating’ arbitrary,
invidious discrimination by such establishments." (Angelucci v. Century Supper Club (2007) 41
Cal.4th 160, 167.) The substantive protections against discrimination established by the Unruh Civil
Rights Act are set forth in Civil Code section 51. Subdivision (b) of that provision states: "All
persons within the jurisdiction of this state are free and equal, and no matter what their sex, race,
color, religion, ancestry, national origin, disability, medical condition, genetic information, marital
status, or sexual orientation are entitled to the full and equal accommodations, advantages, facilities,
privileges, or services in all business establishments of every kind whatsoever." (§ 51, subd. (b).)

(Flowers v. Prasad (2015) 238 Cal.App.4th 930, 937.)

Despite its broad application, the Unruh Act does not extend to practices and policies that
apply equally to all persons: "This section shall not be construed to confer any right or privilege on a
person that is conditioned or limited by law or that is applicable alike to persons of every sex, color,
race, religion, ancestry, national origin, disability, medical condition, marital status, or sexual
orientation." (Civ.Code, § 51, subd. (c); Harris v. Capital Growth Investors XIV (1991) 52 Cal.3d
1142, 1172 (Harris ).) A policy that is neutral on its face is not actionable under the Unruh Act, even
when it has a disproportionate impact on a protected class. (Harris, at pp. 1172—1173; Belton v.
Comcast Cable Holdings, LLC (2007) 151 Cal.App.4th 1224, 1238 (Belton ).)

(Turner v. Association of American Medical Colleges (2008) 167 Cal.App.4th 1401, 1408.)
"[A] plaintiff seeking to establish a case under the Unruh Act must plead and prove intentional
discrimination in public accommodations in violation of the terms of the Act." (Harris v. Capital
Growth Investors XIV (1991) 52 Cal.3d 1142, 1175 (superseded by statute on other grounds as
stated in Munson v. Del Taco, Inc. (2009) 46 C4th 661, 667-668). See Opp., p. 7:9-10.)

At issue are three tools used in Facebook advertising: (1) Audience Selection Tool (First Am.
Complaint, filed Oct. 9, 2020, 7 41 — 63 ("FAC")): (2) Lookalike Audiences (4 64 — 70); and (3)
Ad Delivery Algorithm (9 71 — 81).

Plaintiff has not pled sufficient facts to allege the Audience Selection Tool is facially

discriminatory where she alleges the default setting for Facebook advertisements is to ages 18 to 65+
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(all adults) and all genders. (FAC, 99 46, 47.) The Court finds Facebook’s encouragement of the use
of its Audience Selection Tool is distinguishable from the requirements imposed by Roommates.com|
for access to the site. (Fair Hous. Council of San Fernando Valley v. Roommates.Com, LLC
("Roommates"), 521 F.3d 1157, 1166.)

Similarly, Lookalike Audiences are created from the advertiser’s initial selection, which as
pled, the default setting is age and gender neutral. (FAC, p. 19:19-24. See also id. at § 65.)

For the Ad Delivery Algorithm, the Court finds the allegations in the First Amended
Complaint are inconsistent with those of the Complaint and Plaintiff has failed to plead around the
earlier allegations. Specifically, in the Complaint, Plaintiff alleged that the Ad Delivery Algorithm’s
purpose was to optimize both the advertisement’s audience and the advertiser’s goals.

The purpose of this algorithm is to optimize an advertisement’s audience and the advertiser’s
goals by showing the advertisement preferentially to the users Facebook believes will maximize
Awareness, Consideration, or Conversion scores for the advertisement. (Awareness is the maximum
advertisement Views; Consideration is clicks and engagement with the advertisement; and
Conversion is the sales generated by clicks on the advertisement.)

(Complaint, filed Apr. 20, 2020, p.19:5-13 (emphasis added).)

Now, Plaintiff alleges that the Ad Delivery Algorithm’s purpose is for earn Facebook more
money, deleting any mention of the advertiser’s goals. "The purpose of this algorithm is to increase
the likelihood that Facebook users will click on each advertisement, because Facebook earns more
money when its users click on ads more frequently." (FAC, p. 21:20-22 (emphasis added).)

Plaintiff further alleges without explanation that Facebook, "uses both the age and gender of
its users to determine who will actually receive advertisements regardless of whether the advertiser
directs Facebook to limit the age or gender of its audience selection" and "even when advertisers do
not want to discriminate based on age or gender in their ad delivery of insurance advertisements,
Facebook itself decides to discriminate and does discriminate based on age and gender, and
Facebook does so on behalf of the advertisers, who directly rely on Facebook’s ad delivery
algorithm for their advertisement distribution on Facebook." (FAC, § 75 (original emphasis).) The

Court finds these new allegations contradict Plaintiff’s prior allegation that the "purpose of this
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algorithm is to optimize an advertisement’s audience and the advertiser’s goals" (Complaint, p. 19:8-
9) and fails to plead around this earlier allegations.

The Court takes judicial notice of the complaint and in its discretion disregards the
conflicting factual allegations in the First Amended Complaint. (Del E. Webb Corp. v. Structural
Materials Co. (1981) 123 Cal.App.3d 593, 604. Accord Weil & Brown, Cal. Prac. Guide: Civ. Proc.
Before Trial (Rutter, Jun. 2021 Update) q 7:47.)

Plaintiff has not pled sufficient facts to allege a cause of action for aiding and abetting where
Defendant "knew the other’s conduct constitutes a breach of duty and gives substantial assistance to
the other to so act." (Casey v. U.S. Bank Nat. Assn. (2005) 127 Cal.App.4th 1138, 1144. See also
CAClIno. 3610.)

The Court is persuaded by the District Court’s findings in Vargas v. Facebook, Inc. (N.D.
Cal., Aug. 20, 2021, No. 19-CV-05081-WHO) 2021 WL 3709083, at *1, 4-5 ((9th Cir. appeal filed
September 10, 2021) and finds Plaintiff’s claims are barred pursuant to the Communications
Decency Act where the Audience Selection Tool and Lookalike Audience "are neutral. It is the users
‘that ultimately determine what content to post, such that the tool merely provides ‘a framework that
could be utilized for proper or improper purposes,...." * Roommates, 521 F.3d at 1172 (analyzing
Carafano)." (Vargas v. Facebook, Inc. (N.D. Cal., Aug. 20, 2021, No. 19-CV-05081-WHO) 2021
WL 3709083, at *5.)

In response to Defendant’s Notice of Supplemental Authority, Plaintiff argues that
"Facebook’s ad platform does require advertisers to select among age- and gender-based categories
in drop-down menus to decide which users will receive their ads." (PL. Resp., filed Oct. 13, 2021, p.
3:24 — 4:7.) However, this directly contradicts her allegations in the First Amended Complaint.
(FAC, 99 46, 47).

The Court declines to rule whether her claims are similarly barred as to the Ad Delivery
Algorithm, given the aforementioned inconsistent pleading.

SO ORDERED.
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RS
DATED: October——202+

Electronically

SIGNED

By /s/Swope, Raymond
11/03/2021

THE HONORABLE V. RAYMOND SWOPE
JUDGE OF THE SUPERIOR COURT
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PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

At the time of service, I was over 18 years of age and not a party to this action. I am
employed in the County of Los Angeles, State of California. My business address is 350 South
Grand Avenue, 50" Floor, Los Angeles, California 90071-3426.

On October 28, 2021, I served true copies of the following document(s) described as:
[PROPOSED] ORDER

on the interested parties in this action as follows:
SEE ATTACHED SERVICE LIST

BY E-MAIL OR ELECTRONIC TRANSMISSION: I caused a copy of the
document(s) to be sent from e-mail address julia.muhammad@mto.com to the persons at the e-
mail addresses listed in the Service List. I did not receive, within a reasonable time after the
transmission, any electronic message or other indication that the transmission was unsuccessful.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on October 28, 2021, at Los Angeles, California.

/s/ Julia A. Muhammad

Julia A. Muhammad
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SERVICE LIST

Case Name: Samantha Liapes v. Facebook, Inc.
Case No.: 20-CIV-01712

JAHAN C. SAGAFI (SBN 224887)
OUTTEN & GOLDEN LLP

One California Street, 12th Floor
San Francisco, CA 94111
Telephone: (415) 638-8800
Facsimile: (415) 638-8810

Email: isagafi@outtengolden.com

JASON R. FLANDERS (SBN 238007)
AQUA TERRA AERIS LAW GROUP

490 43rd Street

Oakland CA 94609

Phone: (916) 202-3018
Email: jrf@atalawgroup.com

WILLIAM MOST (SBN 279100)

LAW OFFICE OF WILLIAM MOST
201 St. Charles Ave., Ste. 114, # 101
New Orleans, LA 70170

Phone: (504) 509-5023

Email: williammost@gmail.com

POOJA SHETHIJI*

OUTTEN & GOLDEN LLP

601 Massachusetts Ave. NW

Suite 200W

Washington, DC 20001

Telephone: (202) 847-4400
Facsimile: (646) 952-9114

Email: pshethji@outtengolden.com

PETER ROMER-FRIEDMAN*
GUPTA WESSLER PLLC
1900 L Street, NW, Suite 312,
Washington, DC 20036
Telephone: (202) 888-1741
Email: peter@guptawessler.com

ADAM T. KLEIN*
OUTTEN & GOLDEN LLP
685 Third Avenue, 25th Floor
New York, NY 10017
Telephone: (212) 245-1000
Facsimile: (646) 509-2060
Email: atk@outtengolden.com

MATTHEW K. HANDLEY *

RACHEL NADAS*

HANDLEY FARAH & ANDERSON PLLC

777 6th Street, NW

Eleventh Floor

Washington, DC 20001

Phone: (202) 559-2411

Email: mhandley@hfajustice.com
rmadas@hfajustice.com

JON GREENBAUM (Cal. Bar #166733)

DAVID BRODY (Cal.Bar #288794)

NOAH BARON (Cal. Bar #321960)

LAWYERS’ COMMITTEE FOR CIVIL

RIGHTS UNDER LAW

1500 K Street N.W.

Suite 900

Washington, D.C. 20005

Phone: (202) 662-8300

Email: jgreenbaum@lawyerscommittee.org
dbrody@lawyerscommittee.org
nbaron@lawyerscommittee.org

Attorneys for Amicus Curiae Lawyers’ Committee

-3- Case No. 20-CIV-01712

PROOF OF SERVICE



mailto:mhandley@hfajustice.com
mailto:jgreenbaum@lawyerscommittee.org
mailto:dbrody@lawyerscommittee.org
mailto:nbaron@lawyerscommittee.org

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

JIM DAVY (PA. Bar No. 321631)
ALL RISE TRIAL & APPELLATE
1602 Frankford Ave.

P. O. Box 15216

Philadelphia, PA 19125

Email: jimdavy@allriselaw.org

Attorney for Amicus Upturn

Courtesy Copy
Department 23
Email: dept23@sanmateocourt.org

* pro hac vice

LINDSAY NAKO (SBN 239090)
IMPACT FUND

2080 Addison Street, Suite 5
Berkeley, CA 94704-1692
Phone: (510) 845-3473

Email: Inako@impactfund.org

Attorney for Amicus Upturn

Courtesy Copy
Complex Civil Department
Email: complexcivil@sanmateocourt.org

Attorneys for Plaintiff and Proposed Class Members
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