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INTERESTS OF AMICI CURIAE

Amici are The American Civil Liberties Union Foundation, The American
Civil Liberties Union Foundation of Florida, AARP, AARP Foundation, Lawyers’
Committee For Civil Rights Under Law, NAACP Legal Defense & Educational
Fund, Inc., National Fair Housing Alliance, Inc. and Eight Local Fair Housing
Centers Located within the Eleventh Circuit’, and The Poverty & Race Research
Action Council. Each is a non-profit organization that has long sought to eliminate
the vestiges of our nation’s history of housing segregation and promote equal
housing opportunity for all. More detailed statements of interest are contained in
the accompanying motion seeking the Court’s leave to file this amici brief.

INTRODUCTION

In Bank of America Corp. v. City of Miami, 137 S. Ct. 1296 (2017), the
Supreme Court affirmed this Court’s holding that the City’s interests fell within the
zone of interests protected under the Fair Housing Act and that the City therefore
had standing, but found this Court had erred in holding that foreseeability alone is
sufficient to establish proximate cause under the Fair Housing Act (“FHA”). The

Court declined to define “the precise boundaries of proximate cause under the

! Namely, The Center for Fair Housing, Inc., Central Alabama Fair Housing
Center, Inc., Fair Housing Center of the Greater Palm Beaches, Inc., Fair Housing
Center of Northern Alabama, Fair Housing Continuum, Inc., Housing
Opportunities Project for Excellence, Inc., Metro Fair Housing Services, Inc., and
Savannah-Chatham County Fair Housing Council, Inc.

1
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FHA” and remanded the case to permit lower courts to define “the contours” of
that analysis. Id. at 1306. This issue is of great importance to amici, which support
vigorous enforcement of the FHA. Amici submit this brief concerning “the
meaning of direct, proximate causation” under the FHA, Order, Feb. 28, 2018, and
in support of the City of Miami.

SUMMARY OF ARGUMENT

The nature of a statutory cause of action dictates the definition of proximate
cause. Lexmark Int’l, Inc. v. Static Control Components, Inc., 134 S. Ct. 1377,
1390 (2014). The Supreme Court’s decision here suggested that plaintiffs must
allege some combination of foreseeability and directness to establish proximate
cause under the FHA. 137 S. Ct. at 1299. Identifying the precise contours of
proximate cause under the FHA requires careful consideration of the background
and purpose of the FHA and the “nature of the [FHA] statutory cause of action.”
Id. at 1306 (citation omitted). A definition of directness under the FHA must be
grounded in the Act’s legislative history which makes clear that the direct effects
of housing discrimination extend beyond the immediate victims of a discriminatory
act. Case law discussing proximate cause in other statutory contexts is therefore of

limited utility.
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ARGUMENT

l. THE FAIR HOUSING ACT’S BROAD REMEDIAL GOALS DEFINE
THE SCOPE OF THE PROPER PROXIMATE CAUSE ANALYSIS.

A.  The proximate cause doctrine is driven by policy concerns and
thus proximate cause turns on the purpose of the statute in
guestion.

Proximate cause is not actually about causation. “What we . . . mean by the
word ‘proximate’ . . . is simply this: ‘[B]ecause of convenience, of public policy,
of a rough sense of justice, the law arbitrarily declines to trace a series of events
beyond a certain point.”” CSX Transp., Inc. v. McBride, 564 U.S. 685, 692 (2011)
(first alteration in original) (citation omitted). Proximate cause is one of “the
judicial tools used to limit a person’s responsibility for the consequences of that
person’s own acts.” Holmes v. Sec. Inv’r Prot. Corp., 503 U.S. 258, 268 (1992). It
thus concerns the appropriate scope of a defendant’s legal responsibility and as
such, its application inherently turns on policy considerations. Moore v.
PaineWebber, Inc., 189 F.3d 165, 179 (2d Cir. 1999) (Calabresi, J., concurring)
(“The requirement of proximate causation is one of policy.”). Because the
consequences of an actor’s conduct can “go forward to eternity” and “go back to
the dawn of human events,” Holmes, 503 U.S. at 266 n.10 (citation omitted),
proximate cause expresses a normative preference about where the line should be
drawn. See Sandra F. Sperino, Statutory Proximate Cause, 88 Notre Dame L. Rev.

1199, 1204 (2013).
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The Supreme Court has repeatedly held that the proper proximate cause
standard depends upon the policy goals of the underlying statute. See, e.g.,
Lexmark, 134 S. Ct. at 1390. For example, in CSX Transportation, the Supreme
Court found that the Federal Employers’ Liability Act (“FELA”) did not
incorporate common-law standards of proximate cause because Congress had
explicitly detailed the extent of liability under the statute. 564 U.S. at 688, 703. In
so holding, the Court was “informed by the statutory history” of FELA, including
its goal of addressing the “exceptionally hazardous” risks associated with the
railroad business at the time the statute was enacted. Id. at 691, 695. Given the
expansive remedial purpose of the statute, along with the statute’s broad language
regarding causation, the Court found that Congress did not intend to limit liability
through the use of common-law concepts of directness and foreseeability. 1d. at
692, 696; see also Sperino, supra at 1210 (noting courts applying proximate cause
to a statute must respect the appropriate balance between the judicial and
legislative branches before “creating law”).

While the Supreme Court held in this matter that proximate cause under the
FHA would entail some notion of both foreseeability and directness, it recognized
that these concepts are highly dependent upon the specific character of the statute.
See 137 S. Ct. at 1305 (“Proximate-cause analysis is controlled by the nature of the

statutory cause of action. The question it presents is whether the harm alleged has a
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sufficiently close connection to the conduct the statute prohibits[.]” (citing
Lexmark, 134 S. Ct. at 1390)).

B.  The appropriate proximate cause analysis here must recognize
that Congress envisioned broad enforcement of the FHA.

In considering the proper proximate cause analysis here, then, this Court
must focus on Congress’s statements about enforcement of the FHA.

Events leading up to the passage of the FHA provide a crucial backdrop for
this analysis. Through the 1960s, cities across the United States witnessed
widespread protests against segregated housing policies and urban inequality. In
response, President Johnson convened the National Advisory Commission on Civil
Disorders, commonly known as the Kerner Commission. Exec. Order No. 11365, 3
C.F.R. 8674 (1966-1970 Comp.). Its report, released in February of 1968,
described the nation as “moving toward two societies, one black, one white—
separate and unequal.” Nat’l Advisory Comm’n on Civil Disorders, Report of the
National Advisory Commission on Civil Disorders 1 (1968). The report determined
that housing discrimination, residential segregation, and economic inequality were
causes of the increasing societal division, and recommended that Congress “enact a
comprehensive and enforceable open housing law.” Id. at 13.

After the assassination of Dr. Martin Luther King, Jr. on April 4, 1968,
widespread civil unrest broke out in cities throughout the nation. One week later,

Congress passed the FHA “to provide, within constitutional limitations, for fair

5
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housing throughout the United States.” 42 U.S.C. § 3601, see also H.R. Rep. No.
100-711, at 15 (1988) (explaining the FHA “provides a clear national policy
against discrimination in housing”). Senator Mondale, the primary drafter of the
FHA, cautioned that “our failure to abolish the ghetto will reinforce the growing
alienation of white and black America. It will ensure two separate Americas
constantly at war with one another.” 114 Cong. Rec. 2274 (1968).” Congress
therefore enacted an ambitious bill, one with “teeth and meaning,” as Senator
Mondale described it, to address the conditions that fostered civil unrest. Id. at
2275.

The legislative record makes clear that Congress had a broad understanding
of the harms housing discrimination caused, including the harms to the nation’s
cities and communities. It focused on discrimination in the sale, rental, and
financing of housing and recognized that discriminatory housing practices hurt not
only individuals who were denied access to housing but “the whole community.”
Id. at 2706. Senator Mondale emphasized that citywide problems are “directly
traceable to the existing patterns of racially segregated housing.” Id. at 2276. The
scope of the remedy Congress created in the FHA, therefore, matched the scale of

the problem. The FHA aimed to replace racial segregation with “truly integrated

2 The term ‘ghetto’ was used by the FHA’s drafters to describe highly
segregated neighborhoods with high concentrations of poverty, which resulted
from deliberate racial discrimination by both government and private actors.

6
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neighborhoods.” Id. at 3422. As the Supreme Court recognized in 1972 in its first
FHA decision, this neighborhood focus reflected Congress’s understanding that
“those who were not the direct objects of discrimination had an interest in ensuring
fair housing, as they too suffered.” Trafficante v. Metro. Life Ins. Co., 409 U.S.
205, 210 (1972).

Congress intended the FHA to address exactly the types of shared, municipal
harms that the City of Miami alleges here. The Kerner Commission drew attention
to the financial plight of Detroit as one of the causes of unrest there: “Because of
its financial straits, the city was unable to produce on promises to correct such
conditions as poor garbage collection and bad street lighting.” Nat’l Advisory
Comm’n on Civil Disorders, supra, at 51. The sponsors of the FHA argued that
cities were overburdened and underfinanced as a result of discrimination in
housing. For instance, Senator Mondale stated that the bill was necessary to
address the “[d]eclining tax base, poor sanitation, loss of jobs, inadequate
education opportunity, and urban squalor” that central cities faced. 114 Cong. Rec.
2274 (emphasis added). Senator Brooke similarly emphasized that the “tax base on
which adequate public services, and especially adequate public education, subsists
has fled the city, leaving poverty and despair as the general condition” of
segregated neighborhoods and suggested the FHA would move toward that goal of

reestablishing adequate services. Id. at 2280 (emphasis added). The drafters of the
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FHA recognized that housing discrimination perpetuates racial segregation and that
racial segregation leads to substantial economic disparities between neighborhoods
that existed then and continue to the present.

Against this background, Congress defined an “aggrieved person” under the
Act broadly: as any party “who claims to have been injured by a discriminatory
housing practice” or believes that such an injury “is about to occur.” 42 U.S.C.

8 3602(i). The Supreme Court has consistently interpreted that phrase broadly, and
expressly to include local municipalities. In this case, it recognized that when
Congress amended the FHA in 1988, “it retained without significant change the
definition of ‘person aggrieved’ that this Court had broadly construed.” City of
Miami, 137 S. Ct. at 1303 (citing Texas Dep’t of Hous. & Cmty. Affairs, 135 S. Ct.
2507, 2519 (2015)).

Indeed, an expansive view of those directly harmed by housing
discrimination has been central to the FHA and to courts’ holdings concerning
standing under the FHA. In Trafficante v. Metropolitan Life Insurance Company,
the Supreme Court confirmed that the FHA protects both immediate and secondary
victims of discrimination. 409 U.S. at 208. There, two tenants, one White and one
Black, alleged that their landlord had discriminated against non-White tenants.
Neither of the plaintiffs were the immediate targets of that discrimination, but they

alleged that as a result of the discrimination, they lost the social benefits of living
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In an integrated community; missed business and professional advantages that
would have accrued if they lived with members of minority groups; and suffered
economic damage in their social, business, and professional activities. Id. The
Court explicitly recognized that “[t]he person on the landlord’s blacklist is not the
only victim of discriminatory housing practices,” id. at 368, that is, not the only
entity directly harmed. It also noted that the only way to “give vitality” to the FHA
Is through the generous construction of the statute’s standing and causation
requirements that Congress intended, id.

In Gladstone Realtors v. Village of Bellwood, 441 U.S. 91, 109 (1979), the
Court made clear that housing discrimination can directly harm cities. The Village
of Bellwood alleged that racial steering negatively affected the local housing
market, exacerbating segregation and reducing home values in the town. Id. at
109-11. The Court concluded that a “significant reduction in property values
directly injures a municipality by diminishing its tax base, thus threatening its
ability to bear the costs of local government and to provide services,” and creating
an FHA claim. Id. at 110-11; see also City of Miami, 137 S. Ct. at 130405 (citing

Gladstone).? Likewise here, direct harm to the City of Miami from the Bank

* The Court in Gladstone disapproved of the district court’s resolution of the
standing issue there at the summary judgment stage as opposed to waiting for a full
record at trial. See Gladstone, 441 U.S. at 115; accord Havens Realty Corp. v.
Coleman, 455 U.S. 363, 377-78 (1982); Trafficante, 409 U.S. at 209-10. The same
concern is, of course, even more appropriate here in evaluating the Defendants-

9
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Defendants’ violation of the FHA extends beyond the immediate victim of the
discriminatory act to the shared harms the City has experienced. See also Havens
Realty Corp. v. Coleman, 455 U.S. 363, 379 (1982) (holding that fair housing
organization unguestionably suffered injury in fact if discriminatory practices
impaired its “ability to provide counseling and referral services for low-and
moderate-income homeseekers”).

In sum, the breadth of the FHA’s scope and vision requires recognition that
the housing discrimination and the harms experienced by our nation’s cities are
linked closely and satisfy the directness requirement the Court articulated in City of
Miami.

II.  THE PROXIMATE CAUSE STANDARD UNDER RICO DOES NOT
DICTATE THE PROXIMATE CAUSE STANDARD UNDER THE
FHA.

The Supreme Court’s decision in this matter referenced Racketeer
Influenced and Corrupt Organizations Act (“RICO™) and antitrust cases discussing
proximate cause. However, given that the Court also made clear that the analysis of
proximate cause depends on the “nature of the statutory cause of action,” 137
S. Ct. at 1306 (citations omitted), this Court cannot import the analysis developed
in those very different statutory contexts. The Supreme Court’s citation to these

cases should instead be read to require careful examination of the legislative intent

Appellees’ motion to dismiss under Fed. R. Civ. P. 12(b)(6), where the Plaintiff-
Appellant proximate-cause allegations must only meet a “plausibility” standard.

10
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and policy considerations behind a statute in drawing the boundaries of proximate
cause. As the Supreme Court noted in Holmes, “our use of the term “direct’ should
merely be understood as a reference to the proximate-cause enquiry that is
informed by the concerns set out in the [statutory] text.” 503 U.S. 258, 288 n.20.

In Holmes, the first RICO case the Supreme Court cited, the Court narrowed
the scope of proximate cause under RICO by importing the “first step” proximate
cause standard used under the Clayton Antitrust Act. 503 U.S. at 271-72 (quoting
Southern Pac. Co. v. Darnell Taenzer Lumber Co., 245 U.S. 531, 533 (1918)). The
Court provided two reasons for this decision. First, it held that Congress had
intended to import proximate cause from the Clayton Act by using the Clayton
Act’s language. Id. at 268. Second, the Court found that policy considerations
under RICO paralleled policy considerations behind antitrust laws such as the
Clayton Act. Id. at 272—74. Among these considerations was the expectation that
directly-injured victims “could be counted on to bring suit for the law’s
vindication.” Id. at 273; see also Moore, 189 F.3d at 178 (Calabresi, J., concurring)
(“[T]he pertinent requirements of proximate cause in a RICO case are those
intended by the legislature that passed the statute, and not those of the common
law.”).

The “first step” proximate cause standard described under RICO—as noted

in Holmes, and later, in Anza v. Ideal Steel Supply Corp., 547 U.S. 451 (2006), and

11
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Hemi Group LLC v. City of New York, 559 U.S. 1 (2010)—cannot be transplanted
to the FHA context for multiple reasons. First, as discussed above, Congress
intended a broad reading of proximate cause under the FHA. Second, it did not
reference the standards under either the RICO or the Clayton Act. Third, the
expectation that directly injured victims can be “counted on to vindicate the law”
does not exist here. Holmes, 503 U.S. at 269. The harm to the City of Miami from
discriminatory lending is separate and distinct from the harm done to individual
victims. Individual borrowers cannot fully vindicate the separate harms sustained
by a City in the form of decreased revenues and increased costs; harms not
suffered by the individual borrowers, but which were also caused by the
discriminatory lending practices.

The inapplicability of a strict “first step” analysis to the FHA becomes even
clearer when the FHA is compared with the original source of the “first step”
proximate cause standard in Holmes—the Clayton Act, 38 Stat. 730 (1914), 15
U.S.C. 88 12-27, 29 U.S.C. 8§ 52-53, and other antitrust laws. A monopolist in
violation of an antitrust law sells to a set of direct buyers at an unlawfully high
price; in order to avoid potential losses, those direct buyers then sell to indirect
buyers at a price that reflects their higher input costs—a phenomenon known as
“passing on.” Richard A. Posner, Economic Analysis of Law at 316-17 (4th ed.

1992). The nature of the harm in the context of an antitrust violation thus passes

12
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through a series of actors, but erases itself at each step, leaving only the final
buyers to bear the injury. Id.

A long-established principle of antitrust jurisprudence is that only direct
buyers—the “first step” along the consumer chain—may recover from the
monopolist. See, e.g., lllinois Brick Co. v. lllinois, 431 U.S. 720, 745 (1977). The
justification for cutting off proximate causation at the first step in this context is
rooted in policy considerations. As Judge Posner has noted:

It makes sense to permit the [direct buyers] to sue the

monopolist for the entire monopoly overcharge, even

though they will in all likelihood have passed on the bulk

of the overcharge to the [indirect buyers] who in turn will

have passed it on to the consumers . . . the [direct buyers]

may Yyield them windfall gains, yet the most important

thing from an economic standpoint—deterring

monopoly—will  have been accomplished more

effectively than if such suits are barred.
Posner, supra, at 317. The nature of the harm done to the City of Miami in
violation of the FHA is markedly different. First, there is no “passing on” the
injury a FHA violation causes an individual victim of mortgage discrimination. Far
from erasing itself in a subsequent transaction, this injury creates additional
injuries to the City. If recovery were limited to the borrowers, the full scope of the
injury caused would not be redressed. Individual borrowers could not recover for

the City’s injuries, and Bank Defendants would be relieved from liability for the

full scope of the harms they caused, thus reducing the FHA’s deterrent effect and

13
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ultimately thwarting Congress’ goals. The policy considerations for limiting
proximate causation to the first step under antitrust laws, therefore, do not apply.
Considerations of judicial economy further support the application of a first
step analysis in the antitrust context but not here. As the hiked price extends
outward through the chain of buyers, the more “distant” buyers are subject to
smaller injuries, since they are less likely to buy in bulk. Indirect buyers are thus
“less efficient antitrust enforcers” than direct buyers due to the splintering of the
harm. Id. at 318-19. No such concern presents itself in the FHA context. In fact,
judicial economy weighs in favor of adjudicating the City’s larger injury, which
addresses the harms from numerous individual incidents of lending discrimination.
Finally, the individual minority borrowers targeted by the Bank Defendants’
discriminatory loans face significant obstacles to bringing suit and therefore cannot
be counted upon to vindicate the aims of the statute. For instance, an individual
must file suit within two years of the origination of the discriminatory loan unless
the individual plaintiff possesses concrete information that the conduct was part of
a larger discriminatory scheme. 42 U.S.C. 8§ 3613(a)(1)(A); Cervantes v.
Countrywide Home Loans, Inc., 2009 WL 3157160, at *7 (D. Ariz. Sept. 24,
2009), aff’d, 656 F.3d 1034 (9th Cir. 2011). Unlike corporate plaintiffs in the
antitrust and RICO context who are likely to have a great deal of resources and

financial sophistication, victims of discriminatory lending practices rarely have the
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numbers, resources or statistical expertise necessary to show systemic
discrimination.* As a result, municipalities play a special role in vindicating FHA
rights and fulfilling it purposes.

An examination of the RICO and antitrust contexts makes clear that the
reasons for the Supreme Court’s strict and narrow reading of the “first step” in
those contexts do not apply to the FHA. Under the FHA, the harms that Bank
Defendants’ discriminatory lending caused to the City cannot be dismissed as
“mere fortuity.” Paroline v. United States, 134 S. Ct. 1710, 1719 (2014).

CONCLUSION

For these reasons, this Court should deny the Defendants’ motions to
dismiss and allow the City of Miami’s claims to proceed.

Respectfully submitted,

/s Rachel E. Goodman

Rachel E. Goodman

Dennis D. Parker

Sandra S. Park

Lenora M. Lapidus

American Civil Liberties Union
Foundation

125 Broad St., 18th Floor

New York, NY 10004

* See Robert G. Schwemm, Housing Discrimination: Law and Litigation
§ 18:3, 18-19, 20 (2017) (noting that the information needed to show that a
defendant-lender’s differential treatment violates 42 U.S.C. § 3605 is rarely
“readily available” and that “only a few § 3605 cases have been reported in which
the plaintiff was able to produce sufficient evidence of differential treatment”).
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