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IN THE DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LAWYERS’' COMMITTEE FOR CIVIL RIGHTS
UNDER LAW

1401 New York Avenue, NW

Washington, D.C. 20005,

Plaintiff,

V.

U.S. DEPARTMENT OF JUSTICE Docket No.
950 Pennsylvania Avenue, NW
Washington, D.C. 20530,

U.S. DEPARTMENT OF HOMELAND SECURITY,
245 Murray Lane, SW
Washington, D.C. 20528,

Defendants.

COMPLAINT
INTRODUCTION

Plaintiff Lawyers’ Committee for Civil Rights Und&iaw (the “Lawyers’ Committee”)
brings this action under the Freedom of Informatan, 5 U.S.C. § 522 (“FOIA”), against
Defendants United States Department of Justice §"ID@nd United States Department of
Homeland Security (“DHS”) to compel Defendants &ctibse records relating to the
Presidential Advisory Commission on Election Intgg¢‘PACEI” or the “Commission”)
requested by the Lawyers’ Committee under FOIA.

This suit concerns the Government'’s failure to alingl basic requirements of openness
and transparency. During its entire existence, PlA@perated under a cloud of pervasive
secrecy, in violation of federal law, refusing take almost all of its records available to the

public. Given the Commission’s clandestine operatj and the Commission’s continued refusal
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to disclose information pertaining to it, it istazally important that the activities of DOJ and/or
DHS in relation to the Commission be disclosechwspublic.

PARTIES

1. Plaintiff the Lawyers’ Committee was founded in 3%d is committed to full
and fair enforcement of federal civil rights lawslsensuring equal justice under law for all. The
Lawyers’ Committee has been at the forefront ofiéigal struggle to advance and protect the
right to vote, and accordingly has substantialregein the work and potential consequences of
the Commission. The Lawyers’ Committee’s rightdemFOIA have been violated by
Defendants’ refusal to disclose records as requoyeldw. The Lawyers’ Committee is located
in Washington, D.C.

2. Defendant DOJ is a federal agency within the mepafrFOIA, 5 U.S.C.
8 552(f)(1), and includes the Office of InformatiBolicy and the Office of the Solicitor
General. DOJ is headquartered at 950 PennsylMamiaue, NW, Washington D.C. 20530, and
has possession, custody, and control of documeatshe Lawyers’ Committee seeks in
response to its FOIA request.

3. Defendant DHS is a federal agency within the meaninFOIA, 5 U.S.C.
8 552(f)(1). DHS is headquartered at 245 Murragd,&5W, Washington D.C. 20528, and has
possession, custody, and control of documentshkedtawyers’ Committee seeks in response to
its FOIA request.

JURISDICTION AND VENUE

4. The Court has jurisdiction under 5 U.S.C. 8§ 552(¢K) and 28 U.S.C. § 1331.
5. Venue is proper in this district under 5 U.S.C52®&)(4)(B) and 28 U.S.C.

§ 1391(e).
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STATEMENT OF FACTS

A. The Presidential Advisory Commission on Election Itegrity

6. On November 27, 2016, then-President-Elect Donaldump expressed his
belief that he would have won the popular votegddition to the electoral college, if not for
millions of purported illegal votes cast for hispgment. He tweeted: “In addition to winning the
Electoral College in a landslide, | won the popwiate if you deduct the millions of people who
voted illegally.” Ex. A. The President-Elect aféel no evidence to support this assertion.

7. Five days after taking office, on January 25, 2Qhé&,President announced in a
series of tweets that he would launch an investganto voter fraud. Ex. B.

8. On May 11, 2017, President Trump established thar@igsion by Executive
Order and appointed Vice President Pence to sarits €hair. Exec. Order 13799, 82 FR
22389 (May 11, 2017). The Executive Order decléinatithe Commission’s stated purpose was
to “study the registration and voting processesl usdé-ederal elections,” and to produce a report
to the President on topics including “those vulbditées in voting systems and practices used
for Federal elections that could lead to improp#ew registrations and improper voting,
including fraudulent voter registrations and fraledt voting.” 1d. 8 3.

9. The following day, President Trump named Kansasebaxy of State Kris
Kobach as Vice Chair of the Commission. The othembers of the Commission were Connie
Lawson (Indiana Secretary of State), Bill GardriéewW Hampshire Secretary of State), Matthew
Dunlap (Maine Secretary of State), Ken Blackwalriffier Ohio Secretary of State), Christy
McCormick (Commission, Election Assistance Comnoissi Mark Rhodes (Clerk of Wood
County, West Virginia), Hans von Spakovsky (Semhiegal Fellow, Heritage Foundation), J.

Christian Adams (President and General CounseljdPmberest Legal Foundation), David



Case 1:18-cv-00167 Document1 Filed 01/26/18 Page 4 of 21

Dunn (former Arkansas State Representative), aad King (Probate Judge, Jefferson County,
Alabama).

10. Several members of the Commission have a documérgedy of engaging in
efforts designed to suppress voter participatibor example, as Kansas Secretary of State, Vice
Chair Kobach instituted a series of measures aslgraesigned to reduce voter fraud but which
in reality targeted and suppressed minority votekabach has also suggested comparing voter
rolls with DHS’s “database of all known aliens, gmecard holders, [and] temporary visa
holder[s] in the United States” as a means to phis@llegations of voter fraufd.

11. Von Spakovsky has led efforts urging states to gt photo identification
requirements to vote, which disproportionately eteminority voters, and to purge voter
registration rolls Likewise, Adams has long championed efforts taypwoter registration and
has even claimed that an “alien invasion” existhatvoting bootH.

12.  OnJune 29, 2017, Vice Chair Kobach sent a lettefficials of all 50 states

requesting that they provide the Commission wittspeal information of registered voters,

! SeeGreg PalastThe GOP’s Stealth War Against VVotefsig. 24, 2016, Rolling Stone,
http://www.rollingstone.com/politics/features/thegs-stealth-war-against-voters-w435890.

2 Kobach Talks Goals of New Voter Fraud Commissiamm@erce Secretary on North Korea
Missile Test, China Trade Deadlranscript, May 14, 2017,
http://www.foxnews.com/transcript/2017/05/14/kobdalks-goals-new-voter-fraud-
commission-commerce-secretary-on-nkorea-missiteet@aa-trade-deal.html.

% SeeAlex Horton & Gregory S. SchneideFrump’s Pick to Investigate Voter Fraud is Freaking
Out Voting Rights Activist®Vashington Post, June 30, 2017,
https://www.washingtonpost.com/news/post-nation20@/7/06/30/trumps-pick-to-investigate-
voter-fraud-is-freaking-out-voting-rights-activis?stm term=.5c57c2cec96b

% Jane C. Timmyoter Fraud Crusader J. Christian Adams Sparks @ygr NBC News, Aug.
27, 2017, https://lwww.nbcnews.com/politics/donaladyip/vote-fraud-crusader-j-christian-
adams-sparks-outrage-n796026.
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including their full names, addresses, dates ofipuoting history, and the last four digits of
their Social Security numbers.

13. Also on June 29, 2017, T. Christian Herren, JriglCbf the Voting Section of
DOJ's Civil Rights Division, sent a letter to thieief election officials of all 50 states requesting
that they provide “information regarding [each]t8ta procedures for compliance with state
voter registration list maintenance provisionstef National Voter Registration Act
(‘NVRA).” ©

14.  The timing of these two letters has raised suspiaioout undisclosed cooperation
between DOJ and the Commission.

15.  OnJuly 10, 2017, the Lawyers’ Committee filed anptaint against the
Commission and other government entities (who atedlafendants in this suit) to enforce the
disclosure obligations under the Federal Advisooyntittee Act (“FACA”), 5 U.S.C. app. Il
See Lawyers’ Committee for Civil Rights Under LaWnesidential Advisory Commission on
Election Integrity, et aJ.No. 1:17-cv-01354-CKK (D.D.C.) (“PACEI LitigatiGh Throughout
the PACEI Litigation, the defendants in that cageehmaintained that they are only required to

disclose a minimal number of Commission-relate@ids under FACA.

® Bryan Lowry,Kris Kobach wants every U.S. voter's personal infation for Trump’s
commissionJune 29, 2017, Kansas City Star, http://www.kaciba com/news/politics-
government/article158871959.html.

® Sam LevineThis DOJ Letter May Be More Alarming Than Trump @ussion’s Request For
Voter Datg HuffPost, July 5, 2017, http://www.huffingtonpastm/entry/department-of-justice-
voter-purge_us_595d22ble4b0da2c7326c38b.

" Pam Fesslerdvocates Worry Trump Administration Wants To Revitotor Voter Law
NPR, July 8, 2017, https://www.npr.org/2017/07/@®&806813/advocates-worry-trump-
administration-wants-to-revamp-motor-voter-law.
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16. The Commission held its first official meeting aryd19, 2017. President Trump
attended the meeting and in his opening remarksated claims about voter fraud during the
2016 Presidential Electidh.He also applauded the states that had agreétte mformation
with the Commission and suggested that statesingftis do so were hiding somethifig.

17.  Atthe July 19, 2017 meeting, Vice Chair Kobacledied Commission staff to
begin collecting data from other federal agenaisvant to the Commission’s wotk.
Commissioner von Spakovsky recommended that then@ission “should have accessto . . .
DHS data " in particular, in order to study (amartger things) whether DHS was sharing
information with DOJ!

18. Inresponse to a motion to compel filed by the LexgyyCommittee in the PACEI
Litigation, on August 30, 2017, Judge Kollar-Koyeatirdered the defendants in the PACEI
Litigation to produce &aughntype index “detailing what specific documents haeen
collected with respect to the Commission to datactvof those have been disclosed, and if they
have not been disclosed, on what basis.” DktN28,1:17-cv-01354-CKK (D.D.C.).

19. The Commission held a second meeting on Septen2h@017, which focused

on the issue of purported voter fraud in the Sbatdew Hampshire. Although Vice Chair

8 pam Fessler & Brett Nelljalk of Voter Fraud Dominates First Meeting of Eien Integrity
CommissionNPR, July 18, 2017, https://www.npr.org/2017/®76B8152713/talk-of-voter-
fraud-dominates-first-meeting-of-election-integréggmmission.

® Remarks by President Trump and Vice President Panttee Presidential Advisory
Commission on Election Integrity Meetjrlyily 19, 2017, https://www.whitehouse.gov/the-
press-office/2017/07/19/remarks-president-trump-and-president-pence-presidential-
advisory.

19 presidential Advisory Commission on Election Imtigg Meeting Minutes at 5, July 19, 2017,
https://www.whitehouse.gov/sites/whitehouse.goagfitiocuments/Minutes%20for%20July%20
19%2C%202017%20Public%20Meeting.pdf

4.
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Kobach had claimed that there was proof of widesgpprter fraud during the November 2016
election—possibly enough to have influenced the@ue of the election—New Hampshire
Secretary of State Bill Gardner, another membéh®Commission, denied such claims and
stated that the November 2016 election was “recivatid.”?

20.  Also on September 12, 2017, it was revealed thaty o the formal
establishment of the Commission, von Spakovskydesd an email about the Commission’s
membership that was ultimately received by Attor@®neral Sessions. Von Spakovsky wrote
in that email, dated February 22, 2017, that then@asion should not be “bipartisan” and
should not include any “Democrats,” “mainstream @gjzans,” or “academics:®

21. On September 29, 2017, defendants in the PACEddtion produced the
Vaughntype index ordered by Judge Kollar-Kotelly. D&8-3, No. 1:17-cv-01354-CKK
(D.D.C.). The index indicates that members antf sfahe Commission had extensive written
communications with other federal agencies, ineclgddOJ and DHS.

22.  Following production of th&aughnindex, the defendants in the PACEI
Litigation continued to take the position that @@mmission is entitled to operate in complete
secrecy and the defendants are not required to a@k€ommission records available to the

public pursuant to FACA.

12 pam Fessleffension And Protests Mark Trump Voting Commissieetvig NPR, Sept. 12,
2017, https://www.npr.org/2017/09/12/550518986/tensiod-arotests-mark-trump-voting-
commission-meeting

13 Dell Cameron,Jeff Sessions Was Lobbied to Exclude Democrats Fromp's Election
Fraud Pane| Gizmodo, Sept. 12, 2017, https://gizmodo.comiefsions-was-lobbied-to-
exclude-democrats-from-tru-1804006784.
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23.  Oninformation and belief, DOJ and DHS personngbged in other external and
internal communications about the Commission amdgtivities beyond those identified on the
Vaughnindex.

24.  The activities of the Commission have generatedresive public interest and
media scrutiny. They have also become embroildegal controversy. The Government
Accountability Office announced in October 2017 thavould investigate the Commission’s
use of federal funds to support the Commission’skvemd whether the Commission was
following federal regulationt! And in November, Commission member Matthew Dursiagd
the Commission under the Federal Advisory Commi#tetefor refusing to provide documents
to him that other Commissioners had purportedlgited®

25. OnJanuary 3, 2018, President Trump dissolved trar@issiom® In announcing
its dissolution, the White House Press Secretanpamced that the President “has asked the
Department of Homeland Security to review [the Cassion’s] initial findings and determine
next courses of actiort” The following day, the White House Press Secyeteted “we are

going to send the preliminary findings from the eoission to the Department of Homeland

14 October 25, 2017 Letter from K. Siggerud, U.S. &owment Accountability Office to Sen. M.
Bennett, available at https://www.scribd.com/docotig62680901/GAO-Acceptance-of-Voter-
Commission-Investigation.

15See Dunlap v. Presidential Advisory Commission leati®n Integrity et al.No. 17-cv-2361-
CKK (D.D.C.).

16 Executive Order 13820, 83 FR 969 (Jan. 3, 2018).

17 Statement by the Pres Secretary on the Presidehdegisory Commission on Election
Integrity, Jan. 3, 2018, https://www.whitehouse.gov/briedisgatements/statement-press-
secretary-presidential-advisory-commission-electraagrity/.
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Security and make determinations on the best wayaia . . . .*®* And Vice Chair Kobach
stated that “what’s happening is a tactical shifeve the mission of the commission is being
handed off to Homeland Security . . . I'll be wangiclosely with the White House and DHS to
ensure the investigations contindé.’Kobach also stated that it “became clear thab#iter
way to move forward would be to have the Departnoéiitomeland Security do it . . . DHS
knows all the people who have green cards. DHSvkrbe identity of all the people who have
temporary visas, and they also know the identityledal aliens who are in removal proceedings
... I'll be working with the Department of Homath Security and with the White House as the
investigations continue within the executive braith

26.  Given the pervasive secrecy surrounding the Conmmmsand the Commission’s
continued refusal to disclose information pertagia it, it is critically important that the
activities of DOJ and/or DHS in relation to the Guission be disclosed to the public.

B. The Lawyers’ Committee’s FOIA Request to DOJ

27. On August 10, 2017, the Lawyers’ Committee submittd=OIA request to the
Department of Justice Office of Information Pol{¢@1P”) and the Solicitor General's Office
("SG”) (seeEx. C), seeking, among other records, documeldtng to or reflecting efforts to

coordinate the Commission’s activities with DOJ, DX>efforts to obtain and supply voter data

18 press Briefing by Press Secretary Sarah Sandens. 4, 2018,
https://www.whitehouse.gov/briefings-statementsptlriefing-by-press-secretary-sarah-
sanders01042018/

19 John BinderKris Kobach: Voter Fraud Commission ‘Being Handeifl ©0 DHS’ Breitbart
News Jan. 3, 2018, http://www.breitbart.com/big-goveamt/2018/01/03/exclusive-kris-
kobach-voter-fraud-commission-being-handed-off+s-@vill-no-longer-be-stonewalled-by-
dems/

20 Kris Kobach on What Led to the Disbandment of Gorsial Election CommissiohNPR,
Jan. 4, 2018, https://www.npr.org/2018/01/04/57%B24kris-kobach-on-what-led-to-the-
disbandment-of-controversial-election-commission
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to the Commission, and the SG’s reversal of legaltpns inHusted v. A. Phillip Randolph

Institute No. 16-980 (2016), a case currently pending leetioe United States Supreme Court.

28.  More specifically, the August 10, 2017 FOIA requesOIP/SG sought:

1.

All records containing, reflecting, documentisgmmarizing, or
otherwise relating to communications (including dspaelephone call
logs, calendar entries, meeting agendas, or amey ogkcords reflecting
communications) since January 20, 2017, betweerapjoyee of your
agency and any of the following individuals:

Kris Kobach

J. Kenneth Blackwell

Hans von Spakovsky

J. Christian Adams

Andrew Kossack

H. Christopher Coates

Robert Popper

Any employees or agents of the Public Interest Eoundation

(including anyone with an email address ending in

@publicinterestlegal.org).

I. Any employees or agents of the American Civijiks Union
(including anyone with an email address ending the@cru.org).

J- Any employees or agents of Judicial Watch (idahg anyone with

an email address ending in @judicialwatch.org).

Se@pPan oy

All records containing, reflecting, documentisgmmarizing, or
otherwise relating to communications (including dsyaelephone call
logs, calendar entries, meeting agendas, or amey ogkcords reflecting
communications) since January 20, 2017, betweerapjoyee of your
agency and any employee of the Ohio Attorney Gé'setdfice
(including anyone with an email address ending in
@OhioAttorneyGeneral.gov) as it pertaindHosted v. A. Phillip
Randolph Institute

29. DOJ has agency records responsive to this request.

30. The Lawyers’ Committee requested expedited proegsairsuant to 5 U.S.C.

§ 552(a)(6)(E) and 28 C.F.R. § 16.5(b) & (e)(1)(iv)

31. The Lawyers’ Committee also requested a fee waiuesuant to 5 U.S.C.

§ 552(a)(4)(A)(iii) and 28 C.F.R. § 16.10(k).

-10 -
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32.  On August 16, 2017, OIP acknowledged receipt ofAhgust 10, 2017 request
on behalf of the Offices of the Attorney General &eputy Attorney General and assigned the
request case reference numbers DOJ-2017-0059864Ad5P0OJ-2017-006057 (DAGSeeEX.
D.

33.  On September 18, 2017, the SG acknowledged reaftpe August 10, 2017
request and assigned it the case reference nun&2D17-126879SeeEX. E.

34. On September 29, 2017, the PACEI Litigation defeitsl@roduced thgaughn
type index ordered by Judge Kollar-Kotelly listidgcuments collected from Commission
members and staff related to the Commission’s w&deDkt. 33-3, No. 1:17-cv-1354-CKK
(D.D.C.). The index lists multiple documents reflag communications between DOJ and
Commission members and/or staff.

* Entry 541: “Email exchange re: Chicago Board otcEtm,” (DOJ official to
Commissioner McCormick, dated 5/15/17)

* Entry 544: “Email exchange discussing voting isaitd attachment” (DOJ
official to Commissioner McCormick, dated 7/5/16/4/7)

* Entry 564: “E-mail forwarding link to news articl€DOJ official to
Commissioner McCormick, dated 9/15/17)

* Entry 565: “Email exchange discussing Chicago ptasue (Third party to
DOJ official and Commissioner McCormick, dated 2i6/9/11/17)

* Entry 687: “Email about setting up time to speakdgsack to DOJ official,
dated 6/15/17)

* Entry 738: “ Email chain and planner setting a timrecall [related to
litigation]” (Kossack DHS Official and Staff and Qdated 8/1/17)

* Entry 741: “Email chain and planner setting a timecall [related to
litigation]” (DHS Official to Kossack, DHS, and DQdated 8/2/17)

* Entry 748: “Email re: collecting data from non-stantities (chain)” (Kossack
to DOJ, dated 8/22/17)

-11 -
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35. In Congressional testimony on October 18, 201 Ay General Sessions
admitted in response to questioning that DOJ haérlasked for assistance on several issues”
by the Commission.

36. On October 20, 2017, the Lawyers’ Committee coeth®@OJ regarding case
reference numbers DOJ-2017-005986 and DOJ-201750060he Lawyers’ Committee
identified specific communications responsive $0HOIA request that were identified by DOJ
attorneys in th&aughntype index and provided a copy of the full indeSeeExs. F.

37. On October 31, 2017, the Lawyers’ Committee askdfOr a status update in
light of theVaughntype index the Lawyers’ Committee provideSeeEx. G.

38.  On November 1, 2017, OIP refused to provide theyteas/ Committee with a
date by which it would produce documents responsitbe Lawyers’ Committee’s request.
OIP stated that it did not have access to the deatsridentified in th&aughntype index,
notwithstanding the fact that the DOJ lawyers deiiegn the PACEI lawsuit had the documents
when they prepared théaughntypeindex. OIP also stated that it was still procegsire
Lawyers’ Committee’s request on behalf of the @ffaf the Attorney General and the Office of
the Deputy Attorney General but that the email ge@rocess tends to take three to four months,
or longer. SeeExs. H.

39.  Also on November 1, 2017, OIP informed the Lawy€&smmittee that it was
denying its request for expedited processing dF@$A request with respect to case reference
numbers DOJ-2017-005986 (AG) and DOJ-2017-00603 D OIP did not provide a reason
for denying the request for expedited processiBgeEXx. .

40. Neither of the DOJ entities has informed the Lawy@ommittee whether or not

it will grant its fee waiver request.

-12 -
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41. Pursuant to FOIA, within 20 business days of recgfiphe Lawyers’

Committee’s request—that is, August 30, 2017—DOS reguired to “determine . . . whether to
comply with such request” and to “immediately ngtithe Lawyers’ Committee of “such
determination and the reasons therefor.” 5 U.8.852(a)(6)(A)(i).

42. DOJ’s obligations under FOIA are independent of ablgations the
Commission has under the Federal Advisory Commaige FOIA and FACA have different
standards for disclosure. Any and all documenBB@3d’s possession are subject to FOIA. And
to the extent that DOJ has documents that arelsmirathe Committee’s possession, they are
not at issue in the PACEI Litigation.

43.  Notwithstanding its statutory obligation to makdedermination of the Lawyers’
Committee’s FOIA request within 20 working daysPQind the SG have failed to produce any
materials in response to that request or providetarmination whether OIP or SG will provide
documents in response to the request.

44.  Through DOJ’s failure to respond within the statytime limit, the Lawyers’
Committee has constructively exhausted its admmatise remedies and seeks immediate
judicial review.

45.  The Lawyers’ Committee intends to share any docusneansmitted via FOIA
with the public (subject to any and all appropriséactions of personal information), and to
provide information and analysis about those documas appropriate.

C. The Lawyers’ Committee’s FOIA Request to DHS

46. Oninformation and belief, DHS has documents nedpto the Commission,
including documents regarding Vice Chair Kobach’'stordinate the Commission’s activities
with DHS, and documents relating to the transferesponsibilities from the Commission to

DHS following the Commission’s termination.

-13-
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TheVaughntype index produced on September 29, 2017 in &@€H Litigation

lists multiple documents reflecting communicatite$ween DHS and Commission members,

including:

Entry 365: “Email about setting up call with DH§Kossack to DHS official,
dated 6/19/17)

Entry 383: “Email chain about potential partnersbigportunities with DHS,”
(Kossack to Kobach and OVP staff, dated 6/28/2017)

Entry 384: “Follow-up email with DHS official,” (Kesack to DHS official,
dated 6/28/2017)

Entry 445: “Email chain re: availability for callith DHS,” (Kossack to
Kobach, dated 7/20/2017 to 7/24/2017)

Entry 447: “Email re: draft follow up letter to $&a re: data collection (with
attachment),” (Kossack to Kobach, dated 7/24/2017)

Entry 472: “Email chain re: phone call with Koba€hP, and DHS staff,”
(Kossack to DHS staff and Kobach, dated 8/22/2017)

Entry 475: “Email re: phone number for DHS calKossack to Kobach,
dated 8/24/2017)

Entry 681: “Email chain from DHS requesting infotima about the scope of
the Commission’s work,” (DHS to OVP Counsel, da&ét2/2017)

Entry 682: “Email chain re: scheduling a telephca#,” (DHS to OVP
Counsel, dated 5/15/2017 to 5/16/2017)

Entry 689: “Email about setting up time to talk ab&ommission,” (Counsel
to OVP to DHS, Kossack, dated 6/19/2017 to 6/207201

Entry 693: “Planner for call with DHS personneKassack to DHS
personnel, OVP staff, Kobach, dated 6/21/2017)

Entry 701: “Follow up scheduling email with DHS pennel,” (Kossack to
DHS staff, dated 6/28/2017)

Entry 703: “Follow-up email re: getting respons@yHS official to Kossack,
dated 7/1/2017)

Entry 705: “Email about potential future coordiatioverlap between
entities,” (DHS to OVP staff, OVP counsel, EOP edha?/6/2017)

-14 -
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Entry 706: “Email re: setting up time to talk,” (3-bfficial to OVP counsel,
Kossack, dated 7/6/2017)

Entry 711: “Email discussion about time for meeti@VP counsel to DHS
official, dated 7/8/2017)

Entry 735: “Scheduling call,” (Kossack to DHS ofét; OVP staff, OVP
counsel, dated 7/25/2017)

Entry 738: “Email chain and planner setting a timecall [relating to
litigation],” (Kossack to DHS official and staff,@J, dated 8/1/2017)

Entry 739: “Call about litigation,” (Kossack to DHB8ated 8/1/2017)

Entry 741: “Email chain and planner setting a tiimecall [relating to
litigation],” (DHS official to Kossack, DHS, DOJated 8/2/2017)

Entry 742: “Email chain and planner setting a tiimecall [related to
litigation],” (Kossack to DHS official, dated 8/327)

Entry 744: “Email chain and planner setting a timecall,” (Kossack to DHS
official, OVP, dated 8/15/2017 to 8/16/2017)

Entry 749: “Email chain and planner about settipgauime to speak,”
(Kossack to DHS official, Kobach, OVP, dated 8/D4/2)

48.  On October 24, 2017, the Lawyers’ Committee sefDEA request to DHS,

seeking, among other records, documents relating teflecting efforts to coordinate the

Commission’s activities with DHS, as well as then@oission’s efforts to obtain or utilize data

collected by DHS,

49.  More specifically, the Lawyers’ Committee Octobdr 2017 FOIA request to

DHS sought geeEx. J):

1.

All records containing, reflecting, documentisgmmarizing, or
otherwise relating to communications identifiedhie Vaughntype index
(Ex. A hereto) entry Nos. 365, 383, 384, 445, 442, 475, 681, 682,
689, 693, 701, 703, 705, 706, 711, 735, 738, 789, 742, 744, and 749.

Any other records containing, reflecting, docativgg, summarizing, or

otherwise relating to communications since Jand@ry2017, between
any employee of your agency and any of the follgwndividuals:

-15-
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a. Kris Kobach, including but not limited to emailsathinclude the
email addressdskobach@gmail.comndkris@kriskobach.com

b. Connie Lawson, including but not limited to emahat include
the email addresonnie @lawsonandco.com

C. Bill Gardner, including but not limited to emailsat include the
email addresshipkate@aol.com

d. Matthew Dunlap, including but not limited to emditat include
the email addresmattdunlap47@gmail.com

e. J. Kenneth Blackwell, including but not limited émails that
include the email addregsnnethblackwell693@gmail.com

f. Hans von Spakovsky, including but not limited toagimthat

include the email addrestans.VonSpakovsky@heritage.org

g. Christy McCormick, including but not limited to ersathat
include the email addresascm@aol.com

h. David Dunn, including but not limited to emails thaclude the
email addresdavid@capitolpartnersar.com

I. Mark Rhodes, including but not limited to emailattinclude the
email addresgrrhodes@woodcountywv.com

J- Alan King, including but not limited to emails thaclude the
email addresaking2322@gmail.com
k. J. Christian Adams, including but not limited toal® that include

the email addressdams@electionlawcenter.com
Andrew Kossack

l.
m. Mark Paoletta
n. Matthew Morgan
0. Ronald Williams
p. Deniz Baykin
g. Any other Commission staff members
3. Any other records of your agency, including bat limited to internal

communications, communications with other fedegaries, and
communications with third parties, that refererfezihdividuals in
Request (2) or the Commission itself by name.
50. The Lawyers’ Committee requested expedited proegsairsuant to 5 U.S.C.
8§ 552(a)(6)(E) and 6 C.F.R. § 5.5(e)(1)(iv).
51. The Lawyers’ Committee also requested a fee waiuesuant to 28 U.S.C.
§ 552(a)(4)(A)(iii) and 6 C.F.R. § 5.11(k).
52. DHS acknowledge receipt of the October 24, 201desgon November 6, 2017,

and assigned it the case reference number 2018-HIDEA3. In a letter dated that same day,
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DHS asked the Lawyers’ Committee to provide it vathst of email accounts it wished DHS to
search. Ex. K.

53. The Lawyers’ Committee followed up with DHS viaedepphone call on
November 7, 2017. In that call, the Lawyers’ Cothe@ informed DHS that the documents
referenced in th¥aughntype index were in the possession of the DOJ Ciwision lawyers
defending the PACEI litigation. The Lawyers’ Contte¢ also provided DHS with a description
of the offices and/or personnel whose records shbelsearched; in particular, the Lawyers’
Committee informed DHS that records responsivéagaiawyers’ Committee FOIA request
were likely located in the DHS'’s front office amithe possession of senior DHS political
appointees.

54.  Given the subject nature of the communicationstaadvide publicity the
Commission has garnered, the likely recipientdefrequested communications are readily
ascertainable to DHS and would include memberb@BSecretary’s front office and/or senior
political appointees to DHS, including the followimdividuals:

» John Barsa, Deputy Assistant Secretary for Officeartnership and Engagement

* Luke Beckman, Deputy White House Liaison

» Kevin Carroll, Special Advisor to the Secretary

» Tiffany Cissna, White House Liaison

» Elaine C. Duke, both in her capacity as Acting 8ty of Homeland Security and as
Deputy Secretary of Homeland Security,

» Jon Feere, Senior Advisor to Director of Immigrant Customs Enforcement

» Katherine Gorka, Advisor to Chief of Staff

* Eugene Hamilton, former Special Advisor to the D&Kretary

* John F. Kelly, former Secretary

* Julie Kirschner, Citizenship and Immigration Seeg®©mbudsman

» Kathy Kovarik, Chief, Office of Policy and Stratedyitizenship and Immigration
Services

» Scott Krause, Executive Secretary

» Joseph B. Maher, Acting General Counsel

* Alan Meltzler, Deputy Chief of Staff

» James Nealon, Acting Under Secretary, Office odt8tyy, Policy, and Plans
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* Emily Newman, Deputy Chief of Staff

» Kristjen M. Nielsen, both in her capacity as forrsecretary Kelly’s Chief of Staff
and in her current capacity as Secretary

» James Norton, Deputy Chief of Staff

e Cameron Quinn, Director DHS Office of Civil Righdaad Civil Liberties

» Lora Ries, Chief of Staff, Citizenship and ImmigoatServices

* Dimple Shah, Advisor & Deputy General Counsel

» Craig Symons, Advisor to Secretary

* Miles Taylor, former Counselor to Acting Secretary

* Chad Wolf, Acting Chief of Staff

* Frank Wuco, Senior White House Advisor

55.  On December 26, 2016, DHS informed the Lawyers’ @ittee that DHS was
administratively closing the FOIA request becalreliawyers’ Committee purportedly had not
provided adequate information to conduct a seaSgeEx. L.

56. Pursuant to FOIA, within 20 business days of retcefphe Lawyers’

Committee’s request—that is, December 4, 2017—DHS mgquired to “determine . . . whether
to comply with such request” and to “immediatelyifyd the Lawyers’ Committee of “such
determination and the reasons therefor.” 5 U.8.852(a)(6)(A)(i).

57.  Also pursuant to FOIA, an “agency shall withholébimrmation under this section
only if” covered by an express exemption or “distice is prohibited by law.” 5 U.S.C.

§ 552(a)(8)(A).

58. DHS obligations under FOIA are independent of doljgations the Commission
has under FACA. FOIA and FACA have different st for disclosure. Any and all
documents in DHS’ possession are subject to FQAAd to the extent that DHS has internal
DHS documents or other materials that are notialsioe Committee’s possession, they are not

at issue in the PACEI Litigation.
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59. Notwithstanding its statutory obligations, DHSfé)led to produce any materials
within the statutorily required time frame, and (@ improperly withholding information called
for by the request.

60. Through DHS'’s failure to produce responsive docuserithin the statutory time
limit, the Lawyers’ Committee has exhausted its mitrative remedies and seeks immediate
judicial review.

61. The Lawyers’ Committee intends to share any docusneansmitted via FOIA
with the public (subject to any and all appropriséactions of personal information), and to
provide information and analysis about those documas appropriate.

COUNT |

62. The Lawyers’ Committee re-alleges and incorporbieseference paragraphs 1
through 61 as if fully set forth herein.

63. Defendants are in violation of FOIA by failing tespond to the Lawyers’
Committee’s requests within the statutorily presedi time limit and by unlawfully withholding
records responsive to the Lawyers’ Committee’s estju

PRAYER FOR RELIEF

WHEREFORE, the Lawyers’ Committee requests that the Court:

a. Order Defendants, by a date certain, to conduetech that is reasonably likely
to lead to the discovery of any and all recordpaoesive to the Lawyers’
Committee’s request;

b. Order Defendants, by a date certain, to discldsaoalexempt records responsive
to the Lawyers’ Committee’s FOIA requests, as aslavVaughnindex of any
records or portions of records withheld due toaanclof exemption;

c. Order Defendants to grant the Lawyers’ Committeetgiest for a fee waiver;
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d. Award the Lawyers’ Committee its costs, attorndgs's, and other disbursements
for this action; and

e. Grant any other relief that this Court deems appabe.
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DATED: January 26, 2018

Kristen Clarke (D.C. Bar # 973885)

Jon Greenbaum (D.C. Bar # 489887)
Ezra D. Rosenberg (D.C. Bar # 360927)
Marcia Johnson-Blanco (D.C. Bar # 495211)
LAWYERS’' COMMITTEE FOR

CIVIL RIGHTS UNDER LAW

1401 New York Ave., NW

Washington, DC 20005

Telephone: +1 202.662.8600
Facsimile: +1 202.783.0857
erosenberg@lawyerscommittee.org
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