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The arrest and investigation stage is a critically important stage in the criminal justice
process. If police officers exclusively focus their investigative efforts upon African-
Americans and other racial minorities, as an increasing body of evidence suggests has
happened,™ the racial composition of the individuals who are eventually charged,
prosecuted, and sentenced is also skewed.”® Furthermore, the fact that minorities are
disproportionately the subject of criminal investigations reinforces the stereotype against
minority group members. In addition, assumptions regarding the criminality of African-
Americans, Hispanics, and other minorities place minorities in physical danger.”® As a
result of these assumptions, minorities have been the victims of excessive police force.”’
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103.

104.

105.

The federal government is in a strong position to regulate state and local police
departments because virtually every police department in the United States receives
federal aid to assist in carrying out law enforcement responsibilities and increase staffing
and resources.

While the Government suggests in its Report that it is addressing the problem of racial
profiling by investigating allegations of racial discrimination under the Omnibus Crime
Control and Safe Streets Act™® and Title VI of the Civil Rights Act of 1964.%7 it
recognizes that it has conducted only fifteen investigations in the past six years.”®
Because racial profiling is so pervasive, the Government must dedicate more time and
resources to conducting additional investigations and to training police officers to identify
potential suspects without impermissibly considering a suspect’s race.

The Government also noted that two of its investigations led to consent decrees that
required the New Jersey state police and the Montgomery County, Maryland Police
Department to improve their data collection, training, supervision, and monitoring, but it
failed to acknowledge that these studies revealed that these police departments targeted
minorities at an alarming rate and did not examine what these findings may reveal about
the conduct of other law enforcement officials around the United States.

Prosecutorial Discretion

106.

107.

Prosecutors exercise a substantial amount of discretion that is virtually unchecked.”’
After the police have begun investigating a crime and/or arrested a suspect, the prosecutor
must decide whether to prosecute that person.”®® Regardless of their intentions, studies
have established that prosecutors exercise this discretion in a manner that
disproportionately and negatively affects African-Americans.”’ The San Jose Mercury
News evaluated 700,000 criminal cases in California between 1981 and 1990. The study’s
authors found that prosecutors dropped charges against 6% of whites in contrast to only
4% of African-Americans and that prosecutors offered 20% of white offenders, 14% of
African-American offenders, and 11% of Hispanic offenders the opportunity to participate
in diversion programs, which offer criminal suspects an alternative to traditional criminal
justice proceedings and if the suspect successfully completes the program, result in a
dismissal of all charges.”*” Diversion programs can differ markedly in design and are often
developed on individual basis.**

In cases in which federal and state courts have concurrent jurisdiction, the prosecutor
must also decide whether to charge the offender under federal or state law.”** This
decision often has significant consequences. First, federal statutes typically provide for
lengthy, mandatory sentences. Second, Congress abolished parole in 1987.°° The U.S.
Sentencing Commission has reported that defendants who were convicted of a drug
offense in federal court in 1990 were sentenced to an average of eighty-four months in
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prison without the possibility of parole.”®® In contrast, defendants who were convicted of
drug offenses in state courts were sentenced to an average maximum sentence of sixty-six
months, but because they were eligible for parole, these defendants actually served an
average of twenty months.**’

Sentencing

108.

109.

110.

111.

Between 1985 and 1995, the number of individuals incarcerated in federal and state
prisons increased dramatically. At the end of 1985, 1 in every 319 U.S. residents were
incarcerated.”® By 1995, this number had increased to 1 in every 163. To a large extent,
this increase was a result of the federal government’s so-called “war on drugs,” which
disproportionately affected minorities.”® Between 1985 and 1995, the number of African-
American drug offenders who were serving time in prison increased by 700% while the
number of white drug offenders increased by 300%.%"

African-Americans have been disproportionately affected by the war on drugs for two
reasons. First, the police have focused their investigative efforts on inner city communities
where drugs are used and sold in “open air” markets.”’! Second, under the United States
Sentencing Guidelines, an individual who is convicted of selling one gram of crack cocaine
is treated the same as an individual who is convicted of selling 100 grams of powder
cocaine.”” Recognizing this disparity, Congress enacted the Omnibus Violent Crime
Control and Law Enforcement Act of 1994, directing the U.S. Sentencing Commission to
evaluate federal sentencing policies relating to possession and distribution of cocaine. The
Commission found that even though 52% of crack cocaine users were white, 88.3% of the
individuals convicted of selling crack cocaine were African-American and 7.1% were
Hispanic.””> The Commission concluded that this sentencing disparity is the “primary
cause of the growing disparity between the sentences for Black and white federal
defendants.”*™

Minorities are also incarcerated at a rate that is disproportionate to their representation in
society. At the end of 1999, African-Americans accounted for approximately 46% of
inmates imprisoned in federal and state prison, Hispanics accounted for 18%, and whites
accounted for 33%>" even though whites comprise approximately 71% of the population,
African-Americans comprised 12.1%, and Hispanics comprised 11.5%.2"

The problem of sentencing disparity is not limited to cases in federal courts. The New
York State Division of Criminal Justice studied the felony sentencing outcomes in New
York courts between 1990 and 1992.*”" This study found that one-third of the minorities
who received prison sentences would have received a shorter prison sentence or would
not have been incarcerated if they had been treated in a manner that was comparable to
similarly situated white defendants.””® Additionally, the study concluded that if African-
American defendants who were eligible for probation had been treated in a manner that
was comparable to similarly situated white defendants, 8000 fewer African-Americans
would have served time in prison.*”

-53-



Immigration Detention

112.

Significantly, not all of the individuals who are currently imprisoned in the United States
have been convicted of a crime.”® 1In 1996, Congress adopted the lllegal Immigration
Reform and Immigrant Responsibility Act, which established a policy of mandatory
detention for a broad class of immigrants, including immigrants who are seeking asylum.
Because of shortages of detention facilities for immigrants, the U.S. Immigration and
Naturalization Service (“INS”) is currently housing 20,000 detainees, including
immigrants seeking asylum, in local jails.”®' By the end of 2001, the INS anticipates that
this number will increase to 24,000.***  An extremely high percentage of those detained
are non-whites.”® Even though these detainees have not been convicted of a crime, the
treatment that they receive in local jails is no different than the treatment that convicted
inmates receive.”* Some immigration detainees being held in jails even reported that they
were subjected to physical mistreatment.”* Recently, the INS adopted national standards
for the treatment of detainees.”® The thirty-six standards address visitation rights,
grievance procedures, marriage requests, mail, religious services, medical care, access to a
law library, personal property, recreation and food. While the issuance of these standards
is an important first step, the Government must ensure that these standards are enforced.

Death Penalty

113.

114.

115.

Statistical evidence demonstrates that a disproportionately high number of African-
Americans and other minorities are sentenced to death.®” A September 2000 study,
released by the U.S. Department of Justice, reported that of the 183 cases for which U.S.
Attorneys (federal government prosecutors) have sought the death penalty since 1995,
approximately 26% of the defendants were white, 21% were Hispanic, and 44% were
African-American.®®  While serving as U.S. Attorney General under the Clinton
Administration, Janet Reno stated that she was “sorely troubled” by these statistics, but
refused to seek a moratorium on the death penalty because the data raised no questions
about the innocence of any specific defendants.?

The Government’s position, however, ignored the fact that guilt is not the only factor used
in determining sentencing in a death penalty case. Rather, the U.S. Supreme Court has
held that factors such as the circumstances of the crime, the relative culpability of the
defendant, and the severity of the crime must be considered by a jury in the separate
penalty phase of a death penalty case.”

The exercise of discretion by the prosecutor in seeking the death penalty in the first
instance is highly significant and, by necessity, affects in ways bearing no relation to guilt
which defendants face the death penalty. For example, it is well-documented that
individuals charged with killing white victims are significantly more likely to receive the
death penalty than individuals charged with killing African-American,”' and that this
discrepancy “appears in large part to be based on the exercise of prosecutorial
discretion.”®? The effect of the victim’s race on the sentencing outcome appears to be
“particularly pronounced” at the earlier stages of the judicial process, when, for example,
the prosecutor first decides to charge the defendant with a capital offense.””
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116.

Additionally, poor defendants of color who have received substandard counsel at the trial
level now face the prospect of limited federal appeals and few opportunities for assistance
from competent counsel at the post-conviction stage. Congress’s Anti-Terrorism and
Effective Death Penalty Act of 1996 eliminated funding for death penalty resource centers
and has contributed to a de facto process of racial discrimination.™*

Access to DNA Evidénce

117.

118.

A landmark study released in June 2000 demonstrated that between 1973 and 1995, the
overall error-rate in the U.S. capital punishment system was 68%.%° Since 1992 alone, at
least 55 defendants have been exonerated by DNA identification evidence—most after
serving years in prison.””® The power of DNA to exonerate people who have been
erroneously accused or convicted of crimes has come to the forefront in recent years with
the advancement of DNA technology.””” DNA evidence often can be a determining factor
in many death penalty cases. :

Notwithstanding its potential value, states do not make DNA testing routinely available in
death penalty cases in which body fluid evidence is involved. In addition, 33 states employ
statutes of limitations of six months or less of conviction on newly-discovered-evidence-
of-innocence motions.”>® Thus, even if there is commanding evidence of innocence, such
as DNA evidence, inmates are often prevented from raising such DNA evidence to
exonerate themselves.””

Compliance with ICJ Ruling in LaGrand Case

119.

120.

121.

In the LaGrand Case (Germany v. United States), the 1CJ rejected the U.S. argument that
a domestic procedural default rule—which requires claims seeking individual remedies in
criminal proceedings to be asserted at an early stage—could not violate the
Convention.® The ICJ held that because the rule had interfered with the right of the
foreign defendants to obtain the consular assistance which the Vienna Convention
afforded them, it violated the Convention—this in spite of the fact that the procedural
default rule is connected to the federal system in the United States. The ICJ further held
that should the United States in the future fail in its obligation of consular notification to
the detriment of German nationals, it would be incumbent upon the Government to allow
the review and reconsideration of the conviction and sentence by taking account of the
violation of the Vienna Convention.*"!

Based on the ICJ ruling, which binds the United States and U.S. courts, the Government
should immediately implement procedures to ensure that foreign nationals who are denied
their rights under the Vienna Convention will have a meaningful and effective means of
seeking review of failures to abide by the Vienna Convention.

In addition, the United States should intervene in any pending cases in which the Vienna

Convention was violated to seek stays of execution, as per the provisional ICJ order in the
LaGrand Case.
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Recommendations

o The Government should require the states to keep statistics on all individuals passing
through the criminal justice system. The statistics should be organized according to the
categories of stop, arrest, charging, prosecution, and sentencing, and should focus on (i)
the ethnicity/race of the defendant; (ii) the ethnicity/race of the victim; (iii) the income
level of the defendant; (iv) the income level of the victim; and (v) the category of crime

involved.

. The Government should also require data gathering for federal law enforcement agencies
and should conduct periodic reviews of such information to determine the extent of racial
profiling.

. The Government should exercise its authority under the Omnibus Crime Control and Safe

Streets Act’®® and Title VI of the Civil Rights Act of 1964°® to conduct additional
investigations to determine whether federal, state, and local police officers are
illegitimately using race as a factor in deciding whether to stop, investigate, or arrest a
particular individual. The Government should increase funding to support these
investigations.

. The Government should develop training programs to instruct police officers in the
dangers of racial stereotyping and how to conduct investigations without impermissibly
considering a suspect’s race.

o The Government should develop a training program that instructs prosecutors in the
dangers of racial stereotyping and how to exercise their discretion in a manner that does
not consider a suspect’s race.

. The Government should issue a federal moratorium on the death penalty until the apparent
systemic bias can be addressed. The federal government should urge states to do the
same.

. The Government should adopt as a part of federal law an exclusionary rule with respect to

Vienna Convention violations similar to that of the Miranda Rule. The Vienna Convention
requirements highlighted by the LaGrand Case are akin to the requirements of the
Miranda Rule adopted by the U.S. Supreme Court. When state or federal law
enforcement officials violate this rule, the result is the exclusion as evidence of the
suspect’s statement made during custodial interrogation.*** This rule of exclusion has
been imposed by the U.S. Supreme Court in order to effectuate the Constitutional
protections embodied in the Miranda Rule.**

. The Government should conduct a study focused specifically on investigating the

documented cases of innocent individuals who have been sentenced to death and then
expand that study to uncover and analyze whether mistakes have been made.
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The Government should enact a statute that would entitle inmates to obtain confidential
DNA testing if they believe the test will prove their innocence. If the person is unable to
afford such a test, the Government should provide the necessary funds.

In the U.S. Attorney’s Manual, the U.S. Department of Justice sets forth procedures that a
U.S. Attorney must follow when a defendant is charged with an offense punishable by
death.*® The Manual requires U.S. Attorneys to submit a report discussing the theory of
liability, the facts and evidence, the defendant’s background and criminal history, and the
basis for federal prosecution.*’” The Government should add a provision in the Manual
that requires a U.S. Attorney to submit a report when they charge an African-American or
other minority with a capital offense. This report should compare the defendant’s case to
cases involving similarly situated white defendants and should explain the steps that the
U.S. Attorney has taken to ensure that the defendant’s race has not and will not be
considered when determining what charges to file against the defendant and whether to
seek the death penalty. The Government should also encourage state governments to
adopt similar procedures.

Congress should restore funding for Post-Conviction Defenders Organizations to ensure
that capital defendants receive adequate post-conviction representation.
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Indigenous Peoples

122.

123.

124.

125.

Socioeconomic statistics regarding Indigenous Peoples of the United States are grim. As
concluded in the 1998 Report of President Clinton’s Initiative on Race, Changing
America: “On virtually every indicator of social or economic progress, the indigenous
people of the United States continue to suffer disproportionately in relation to any other
group. They have the lowest family incomes, the lowest percentage of people between the
ages 25 and 34 who receive a college degree, the highest unemployment rates, the highest
percentage of people living below the poverty level, the highest accidental death rate, and
the highest suicide rate. . . . They have become America’s most invisible minority.”

Underlying these stark figures is the reality that Indigenous Peoples endure a broad range
of racial discrimination in housing, lending, employment and environmental protection as
well as disparate treatment within the criminal justice system. In addition, Indigenous
Peoples suffer from the publicly sanctioned and widespread use of disparaging monikers
(e.g., Redskins) as mascots for professional and college sports teams.

Moreover, crime rates in Indian country strongly suggest that victimization of Indigenous
Persons is more tolerated in the United States than crime against other groups. A recent
study conducted by the U.S. Department of Justice concluded that American Indians are
victims of violent crimes at a rate higher than that of any other racial group and that the
rate of victimization was more than twice the national average. Even more alarming,
unlike all other groups, a majority of the perpetrators of crimes against Indigenous
Persons are persons of a different race.®®® It is clear that Indigenous Peoples of the United
States suffer from individual racial discrimination that is equal to, if not greater than, all
other groups.

Aside from these manifestations of racism, there is another type of racial discrimination
suffered by Indigenous Peoples that is unique and is imbedded in the very laws of the
United States. It is de jure discrimination based on laws or legal doctrines that operate to
deny Indigenous Peoples their collective rights. This unique type of racial discrimination
manifests itself in many forms, including the denial of the right of self-determination and
the disparate treatment of the property rights of Indigenous Peoples.

Congressional Plenary Power and the Denial of the Right to Self-Determination

126.

The denial of Indigenous Peoples’ right of self-determination is rooted in the racist notion
that Indians are inferior and unable to govern themselves. The U.S. Supreme Court cases
on which federal Indian law is based openly proclaim these racist doctrines. In Cherokee
Nation v. Georgia® the U.S. Supreme Court rejected the idea that tribes were foreign
nations and instead ruled that “[t]hey may, more correctly, perhaps, be denominated
domestic dependent nations. . .. [T]hey are in a state of pupilage. Their relation to the
United States resembles that of a ward to his guardian'® This discriminatory
paternalism gave rise to what would later be denoted the guardian-ward relationship or

guardianship. In Beecher v. Wetherby,>"' the Court explained that guardianship was
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necessary and appropriate because it set suitable parameters for the “Christian people” of
the United States “in their treatment of an ignorant and dependent race.”'* In United
States v. Kagama,’" the Court expressly identified guardianship and Indian inferiority as
both a justification for and a source of Congress’s authority to enact laws that usurp
tribes’ powers to govern their internal affairs. Specifically, the Court stated:

These Indians are wards of the nation. They are communities
dependent on the United States, dependent largely for their daily
food, dependent for their political rights. They owe no allegiance
to the states, and receive from them no protection. . . . From their
very weakness and helplessness, so largely due to the course of
dealing of the federal government with them, and the treaties in
which it has promised, there arises the duty of protection, and with
it the power >'*

More than 50 years before Kagama, the U.S. Supreme Court established the principle that
the Government could exercise only those powers enumerated in the Constitution.
Nonetheless, the Kagama court declared that the very inferiority of Indian people and
their perceived “weakness and helplessness” gave Congress virtually unbridled authority,
or “plenary power” over Indian tribes.

127.  Despite its overtly racist and degrading roots, the plenary power doctrine is still the law.
In the last twenty years, the U.S. Supreme Court has repeatedly recognized the continuing
validity of congressional plenary authority over Indian affairs.’"> Kagama has never been
overturned, and the government routinely relies on it today.’’® In recent times, courts
have gone so far as to assert that the plenary power doctrine would allow the U.S.
Congress, at its discretion, to completely terminate the political and social existence of an
Indian tribe.*"’

128. The plenary power doctrine is inconsistent with Indigenous Peoples’ right to self
determination. Whether spoken or unspoken, the threat that the government could use its
plenary powers to enforce its will inserts bias into every discussion and every decision
involving indigenous lands, resources, and jurisdictions. As a legal matter, the
Government can rectify this racial discrimination by taking affirmative steps to afford
tribes the ability to fully exercise the right to self-determination. The Government must
renounce the doctrine of plenary power. In cases involving Indian rights, the government
should always urge the courts to declare unlawful all such discriminatory doctrines, only
then will American Indian tribes and nations, like all other peoples, “freely determine their
political status and freely pursue their economic, social and cultural development” as
guaranteed by the International Covenants.

Aboriginal Title and the Extinguishment Doctrine

129.  United States law distinguishes between fee title to land—the manner in which most
Americans own their property—and what has been called “aboriginal title” or “Indian
title.” Indian title is the right of American Indian tribes to their traditional homelands, but
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130.

131.

it affords the tribe only a “right of occupancy.” Land held under Indian title is not
protected by the Due Process Clause or Just Compensation Clause of the Fifth
Amendment to the U.S. Constitution. Under the Fifth Amendment, the Government
ordinarily may take property only for public purposes and must pay just compensation to
the titleholder. It is well-settled under federal law, however, that Congress may extinguish
Indian title at will without any compensation to the tribe’'® (“Extinguishment Doctrine”).
The rationale for this rule is that Indian title is not constitutionally-protected, as articulated
in shocking terms by the Supreme Court in Tee-Hit-Ton Indians v. United States:

The line of cases adjudicating Indian rights on American soil leads
to the conclusion that Indian occupancy, not specifically recognized
as ownership by action authorized by Congress, may be
extinguished by the Government without compensation. Every
American schoolboy knows that the savage tribes of this continent
were deprived of their ancestral ranges by force and that, even
when the Indians ceded millions of acres by treaty in return for
blankets, food and trinkets, it was not a sale but the conquerors’
will that deprived them of their land.*"®

Although the underpinnings of this discriminatory doctrine are overtly racist, Tee-Hit-Ton
is still the law of the land. In Karuk Tribe of California>® for example, which was
decided in April 2000, the Court of Appeals for the Federal Circuit held that the Karuk
Tribe of Indians was not entitled to compensation for lands taken from them in 1988 by an
act of Congress. The Extinguishment Doctrine was applied even though those lands had
been reserved for the Karuk Tribe pursuant to a federal statute and executive orders and
were repeatedly recognized as reservation lands in federal statutes passed thereafter. The
holding in Karuk is thus an expansion of the holding in 7ee-Hit-Ton, applying the principle
that Indian land can be taken without compensation even when the land is part of a
congressionally established Indian reservation. In a strong dissent, U.S. Court of Appeals
Judge Pauline Newman observed, “It is not tenable, at this late date in the life of the
Republic, to rule that Native Americans living on a Reservation are not entitled to the
constitutional protections of the Fifth Amendment. . . . The argument, pressed by the
panel majority, that reservations established by Act of Congress and implemented by
executiveszc;rder are somehow inferior in their property attributes, is without force or
support.”

The real and present danger of extinguishment clouds all potential resolution of tribal land
claims. Tribes and their attorneys must in all negotiations remain cognizant of the fact that
the federal government can, with a stroke of a pen, eviscerate their property interests and
thereby eliminate their claims. The Tee-Hit-Ton rule denying Indigenous Peoples the same
basic property rights enjoyed by the rest of the U.S. population is a de jure manifestation
of racial discrimination in contravention of the Convention.
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Abrogation of Treaties

132.

133.

134.

Another corollary to the plenary power doctrine the U.S. Congress’s purported authority
to unilaterally abrogate treaties with Indians. The U.S. Supreme Court has held that
Congress’s authority to abrogate is limitless and cannot be redressed in the courts.’” As
long as Congress’s will is expressed, the U.S. Supreme Court has held that the issue of
fairness is beyond judicial review and abrogation will not be questioned.*”

Over the years, Indigenous Peoples entered into treaties with the United States in good
faith, giving up vast land holdings in exchange for specific territories that they were
promised would be protected from non-Indian encroachment and within which the Indians
would control their own affairs. These treaties represent legally binding agreements
entered into by distinct, sovereign peoples. Under the U.S. Constitution, these treaties
should be part of the supreme law of the land.

Nevertheless, the U.S. Supreme Court ruled a century ago in Lone Wolf v. Hitchcock™*
that the doctrine of federal plenary power over Indigenous Peoples included the power to
unilaterally abrogate treaties between Indigenous nations and the federal government. The
Court explained:

Plenary authority over the tribal relations of the Indians has been
exercised by Congress from the beginning, and the power has
always been deemed a political one, not subject to be controlled by
the judicial department of the government.

... The power exists to abrogate the provisions of an Indian treaty,
though presumably such power will be exercised only when
circumstances arise which will not only justify the government in
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disregarding the stipulations of the treaty, but may demand, in the

interest of the country and the Indians themselves, that it should do

325
SO.

History since Lone Wolf demonstrates quite conclusively that the unilateral abrogation of
treaties by the Government is the rule, not the exception. As with the plenary power
doctrine generally, treaty abrogation remains the rule of law today.

326

Recommendations

. Under the Convention, the Government must renounce the doctrines of plenary power,
extinguishment, and treaty abrogation.

. The Government should promote and rapidly develop its laws and policies to ensure that
autonomous, dignified, and culturally vital Indigenous tribes and nations will exist and be
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provided with the opportunity to prosper within a principled legal framework. That new
legal framework would guarantee racial equality, root out all notions of inferior and
superior races, and strictly prohibit discrimination against Indigenous Peoples in the
application of constitutional protections.

The core principle of a just and non-discriminatory relationship between the Government
and Indigenous Peoples would be agreement and consent, particularly as manifested in
treaties and other agreements, to establish racial justice for Indigenous Peoples of the
United States.
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Voting Rights

135.

136.

137.

Under federal, state, and international law, the right of citizens to vote is one of the basic
principles of electoral democracy. Nevertheless, racial discrimination and exclusion
remain significant obstacles in the U.S. political system. Although advances have been
made, equal and fair representation is far from reality. Discrimination against minority
voters is evidenced by lawsuits complaining of, among other things, discriminatory
apportionment plans, voter intimidation aimed at minority voters, and unconstitutional ex-
felon disenfranchisement laws that disparately impact racial minorities.

The Government Report fails to acknowledge that more aggressive enforcement of the
Voting Rights Act 1965 (“Voting Rights Act”), and other laws that protect the right to
vote, is desperately needed. Although the Voting Rights Act®® has provided a meaningful
way to combat racial discrimination .in the political system, enforcement efforts have
proven inadequate. The U.S. Department of Justice is responsible for enforcing the
Voting Rights Act and is authorized to bring proceedings on behalf of the Government to
remedy racial discrimination in the electoral process.®® While the Department of Justice’s
enforcement efforts are laudable, their response to widespread and serious racial
discrimination has been insufficient. In effect, private individuals and organizations are
forced to carry the heavy burden of bringing complex and expensive litigation to protect
minority voting.

Minority voters in the United States do not have equal access to the ballot. In the
November 2000 General Election, evidence of discrimination and inequalities demonstrate
a pattern of disenfranchisement of large numbers of minority voters. Minorities in
counties throughout the United States faced discriminatory treatment, exclusion, and
irregularities. The November election also highlighted the inequitable distribution of
resources in the electoral process, where jurisdictions with large minority populations
were far more likely to employ old, error-prone, ineffective voting machines. As a result,
thousands of minority votes were not counted. Voters in largely minority areas of certain
states also complained of random police check points encountered en route to the polls on
election day. In some precincts, poll workers required minority voters to show photo
identification, while white voters were allowed to vote with only a registration card.
Often in areas with large language minority populations, there was a lack of bilingual
access to ballot materials.
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Minority Voter Intimidation Programs

138.

139.

Ballot Security measures have the effect of intimidating and discouraging minority voters
from exercising their constitutional right to vote. For example, in the final days of the
1990 U.S. Senate race in North Carolina, the state Republican Party mailed over 150,000
postcards to voters in heavily Black precincts in North Carolina that falsely informed
voters about severe criminal penalties for voter fraud. In a 1993 election in New York
City, off-duty police officers and firefighters were stationed at heavily minority precincts.
And in some Hispanic neighborhoods, signs were posted that falsely stated that
immigration officials would be at the polls and would deport voters who were improperly
registered.

The Government Report fails to acknowledge the existence and serious impact of Ballot
Security Programs, which were employed as recently as the November 2000 General
Election in the heavily minority areas of Texas and Florida. Because minority citizens
have endured a long and difficult struggle to gain the right to vote in the United States, the
long-term effects of Ballot Security Programs can be devastating to entire minority
communities by suppressing votes, especially when individuals may already feel
intimidated or insecure about exercising their right to vote.

Felon Disenfranchisement

140.

The Government Report highlights the progress that the Government has made in
expanding suffrage to all sectors of the population. It refers to the right to vote as,
“[a]mong the most fundamental rights in any democratic system[,]...” The Government
Report, however, fails to acknowledge the issue of felon disenfranchisement and its
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141.

142.

143.

144.

145.

racially disparate impact on African-American males. 3.9 million U.S. citizens are
disenfranchised by so-called felon disenfranchisement. Although literacy tests and poll
taxes are an outlawed means of denying African-American citizens the ability to vote,
felon disenfranchisement laws operate today in the same way by denying the ability of 1.4
million African-American men to vote.

In the United States, forty-six states and the District of Columbia deny all convicted adults
in prison the ability to vote. Thirty-two states also disenfranchise felons on parole, and
twenty-nine states disenfranchise those on probation. Furthermore, in fourteen states, ex-
offenders who have fully and satisfactorily completed their sentences are denied the ability
to vote for life.**

Approximately 3.9 million citizens, or 2% of the eligible voting population in the United
States, are disenfranchised, including 1.4 million of whom have fully completed their
sentences.” Six states exclude 4% of their adult population from voting, or more than
one in twenty-five adult citizens.*** Florida and Texas each disenfranchise more than
600,000 people.*®® Alabama, California, and Virginia each disenfranchise close to a
quarter of a million people.**®

The disparate impact of disenfranchisement laws on African-American men is especially
severe. “Thirteen percent of African-American men—1.4 million—are disenfranchised,
representing just over one-third (36%) of the total disenfranchisement population.”*’
Although the impact varies by state, the rate of African-American felon
disenfranchisement is seven times the national average.™® In two states, almost one in
three African-American men is disenfranchised,”*® and in eight states, one in four African-
American men is disenfranchised.**

The political importance of African-American disenfranchisement is painfully clear: for
example, in the 1996 General Election, 4.6 million African-American men voted, while
approximately 1.4 million African-American men were disenfranchised.’*!

The racially disparate impact of felon disenfranchisement contradicts the principles
contained in the Convention*? Specifically, Article 5(c) requires states parties to
guarantee, without distinction as to race, color, or national or ethnic origin “[p]olitical
rights, in particular the right to participate in elections—to vote and to stand for
election—on the basis of universal and equal suffrage.”>* Under the Convention, states
parties are required to eliminate laws or practices that may be race-neutral on their face
but that have “the purpose or effect” of restricting rights on the basis of race.*** United
States felon disenfranchisement laws appear to be precisely the type of laws specifically
condemned by the Convention, as they “unnecessarily and unjustifiably create significant
racial disparities in the curtailment of an important right.”***
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Recommendations

The Government should vigorously enforce the Voting Rights Act and other laws to
protect and to preserve the right to vote for all citizens and carefully monitor state
compliance with voting rights laws.

The Government should commit more resources to enforcement of the Voting Rights
Act’s language assistance requirements by providing greater technical assistance. We
recommend the employment of greater numbers of federal poll workers to provide the
necessary technical assistance and enforcement of the Voting Rights Act.

The Government should encourage private litigation against individuals and organizations
threatening the rights of minority voters.

The Government should commit more resources to ensure that every citizen’s right to
vote is protected and preserved.
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The Government should initiate lawsuits challenging state disenfranchisement laws that
deny former felons the ability to vote in federal elections. The Government should also
pass legislation restoring federal voting rights to ex-offenders who have completed their
sentences.

The Government should consider using its spending power to encourage states to repeal
the most unfair aspects of felon disenfranchisement laws.

The Government should encourage efforts to register citizens to vote, including outreach
to immigrants to encourage them to begin the naturalization process.

The Government is encouraged to comply with federal language assistance requirements
by improving and investing in voting technology.
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Immigration and Migration

146.

147.

Throughout much of its history, the United States has, through its immigration laws,
engaged in egregious discrimination on the basis of race and national origin. Persons of
Asian descent, in particular, were systematically targeted until well into the 20th Century
by laws governing the admission and removal of aliens.>** The Immigration Act of 1924,
which established quotas for admission based on national origin, resulted in
disproportionate exclusion of Africans and Asians.*** While de jure discriminatory
policies in immigration law were slowly eliminated throughout the latter half of the 20th
century,””' to this day Congress and the Immigration and Naturalization Service (INS)
retain nearly unbridled power to enact or enforce laws that are easily made subject to
application in a racially discriminatory manner under the widely-criticized®** but long-
standing “plenary power” doctrine.

It is a well-established principle of international law that sovereign States may regulate
their own borders. Such regulation, however, must otherwise be consistent with
international law, including, for example, the Convention. Accordingly, the Government
must ensure that its immigration laws are administered in a non-discriminatory manner.
While the Government has made advances in eliminating certain forms of de jure
discrimination,’ anecdotal evidence strongly suggests that Government agencies and
officials continue to implement U.S. immigration laws in a discriminatory manner.

Evidence of Discriminatory Practices

148.

A recent study concluded that among immigrants detained pending an asylum hearing, the
length of detention varied depending on the immigrant’s nationality. For example,
nationals of several African countries, including the Democratic Republic of the Congo,
Algeria, Nigeria, and Guinea, were detained during the first two years of expedited
removal for periods that were well above the average length of detention. Additionally,
the study found that at JFK International Airport in New York City, which is the primary
port of U.S. entry for African immigrants, the average length of detention for African
asylum seekers in the first year of expedited removal was 149 days, compared to 115 days
for other immigrants arriving at JFK International Airport.***
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149.

150.

Disparities based on race and national origin are also evident in the admission of refugees.
In the 1990s, 514,443 refugees, more than half of the total admitted to the United States
during that decade, came from Eastern Europe, in spite of the fact that ethnic and religious
strife in that region was generally easing. A third of the refugees came from Southeast
Asia, primarily Vietnam and Laos. Only 64,294 refugees, or 6% of the total, were
admitted from Africa during the same period even though ethnic and political crises in

many African countries were escalating during this time period.*’

An important goal of U.S. immigration policy is to maintain family unity. Nationals of
other countries may apply for certain categories of immigrant visas based on their family
relationship to a U.S. citizen or legal permanent resident. There are numerical limits
placed on the amount of visas available in each category and additional limits placed on
the number of visas allocated to any one country. Because of the per-country limits, the
wait for nationals of some countries is significantly longer than for those of others causing
families to remain separated for several years. For example, Mexican nationals must wait
from one to seven years longer than nationals of other countries to be reunited with their
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U.S. citizen or resident family members living in the U.S.*** Visa caps should be increased
to insure prompt processing of visa applications for all nationalities.

Evidence also suggests that the Government has actually encouraged U.S. consular
officers to consider race when determining whether to grant a visa to an applicant. In
Olsen v. Albright, a consular officer stationed in Brazil sued the State Department after he
was fired for refusing to follow the consulate’s racial visa eligibility policies. *** The
manual he refused to follow established fraud profiles that were based on factors such as
race and national origin, instructed consular officers to scrutinize Korean and Chinese
applicants for fraud, and declared anyone from certain predominately black cities to be
“suspect unless older, well-traveled, etc.”*®

Language Discrimination

152.

153.

154.

Anti-immigrant laws enacted in 1996 bar many immigrants lawfully present in the U.S.
from receiving federal aid for health care or nutritional needs. As a result, immigrant
children are three times as likely as children of natives to lack access to health care and
twice as likely to be in fair to poor health. These immigration policies have significant
consequences for racial minority groups regardless of immigration status. Although most
immigrants are not eligible for federal aid programs, many have U.S. citizen children or
spouses who are.*!

Many eligible families have trouble securing public benefits to which they are entitled
because of language barriers, and routinely face open hostility from case-workers because
of their immigrant status or foreign appearance.®> One half of Spanish speaking parents
indicated that they did not complete their Medicaid application because it was not
translated.’® In one study, 84% of speakers of Asian languages reported that they needed
translation to apply for public benefits and that no translation was available.** Latino
parents indicated that language barriers were the number one problem in obtaining health
care for children, leading to misdiagnoses and inappropriate medical care®® Fourteen
percent of Latinos reported that a doctor or health-care provider treated them with
disrespect because of language difficulties.**

It is recognized that Executive Order 13166, issued by former-President Clinton,
encourages stronger adherence to Title VI of the Civil Rights Act of 1964. The Executive
Order mandates federal agencies to issue policy Guidances to improve access to federal
and federally funded programs by Limited English Proficient (“LEP”) persons. The policy
Guidances are similarly applicable to all recipients of federal funding. It is recognized that
federal agencies that have complied with the Executive Order encourage stronger
adherence to Title VI of the Civil Rights Act of 1964 and improve access to federal
agencies by LEP persons.
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Racial Profiling and Disparities in Immigration Enforcement

155.

156.

157.

In one area of immigration enforcement—the questioning of suspected undocumented
immigrants—the U.S. Supreme Court has suggested that the use of racial stereotyping
may be permitted. The U.S. Supreme Court held that while Mexican ancestry cannot be
used exclusively to justify stops and interrogations by U.S. Border Patrol officers, it did
suggest that “the likelihood that any given person of Mexican ancestry is an alien is high
enough to make Mexican appearance a relevant factor” and therefore may be considered
as one of several factors.>”’

While two U.S. lower courts have more recently held that Latino appearance is not an
appropriate factor or is “of little probative value” in determining whether a person is in the
United States illegally,*®® racial profiling in immigration law enforcement continues. In
1999, for example, 83% of the people deported from the United States were Mexican,
even though Mexicans comprised only 54% of the undocumented alien population within
the United States.’® Mexicans also accounted for 98% of the Border Patrol’s 1.5 million
arrests on the Southwest border in 1999.>"°

Even in areas far-removed from the U.S.-Mexico border, Hispanic immigrants are arrested
by U.S. immigration authorities at a rate that is grossly disproportionate to their
representation in the U.S. population. For example, a sampling of raid records from the
New York District of the Immigration and Naturalization Service (“INS”) demonstrates
that 95% of the immigrants arrested between 1997 and 1999 were from Mexico, Central
America, or South America’'—even though illegal immigrants from those countries
accounted for only approximately 35% of the undocumented population in that area.*” In
addition, minority business owners and their employees, particularly in the Asian and
Latino communities, are routinely targeted for worksite-enforcement raids by the INS.
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Employer Sanctions

158.

Furthermore, immigrants, and those suspected to be immigrants due to their race, continue
to suffer from employment discrimination. Legislative provisions, such as the “sunset
provision” of the Immigration Reform and Control Act (“IRCA”), written to safeguard
workers who appear “foreign” from discrimination, remain inadequate and unenforced.
Minority workers remain vulnerable to workplace abuse and exploitation, and often face
greater challenges in attempting to fight for fair working conditions. Employers have
repeatedly used immigration law enforcement to threaten workers attempting to organize
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and unionize, often resulting in mass firings, penalization, and deportation of immigrant
workers.

Current immigration policy places employers in a law enforcement role by requiring them
to examine and authenticate immigration and other identification documents of all
employees. The IRCA prohibits employers from hiring certain types of aliens and requires
employers to verify the immigration status of each new employee. Employers who fail to
do so face a series of employer sanctions including civil fines or criminal penalties. Soon
after this law was enacted, the United States General Accounting Office (“GAO”)
documented a “wide-spread pattern of discrimination” that had arisen as a result of
employer sanctions.”” These discriminatory practices included employers requesting
work authorization documents only from foreign-looking or foreign-sounding applicants,
and refusing to hire non-citizens.”” Employers continue to apply verification procedures
selectively, and excessively scrutinize identification documents of racial minorities.
Because these illegal discriminatory practices can affect the likelihood of securing
employment they are particularly harmful to Hispanic and Asian applicants.**

Border Enforcement

160.

Discrimination is also evident in the disproportionate enforcement strategies used along
the U.S.-Canada border. In the four-year period between 1994 and 1998, the INS
increased its workforce along the Mexican border by 3,842 armed agents.*®' By
comparison, the workforce along the Canadian border during the same period did not
increase and had a total staffing of only 140 agents for a border area twice as long.**
U.S. border policy has created a militarized zone along he U.S.-Mexico border which
contributes not only to deaths caused by hazardous natural conditions, but also hate
crimes and vigilante activities against migrants and others who are perceived to be of Latin
American ancestry. In 1994 there were 23 deaths at the border as a result of exposure,
drowning and homicide. By the end of fiscal year 2000, annual migrant deaths had
increased to 369.**

The over-enforcement of immigration laws at the Mexican border in comparison to the
Canadian border is not solely a result of demographic differences between the two
countries, but is fueled by anti-Mexican sentiments held by certain segments of the
population. Incidents of vigilante activities by U.S. citizens have risen in the past several
years. Local ranchers have joined forces with white-supremacists and anti-immigrant
groups to stop Mexicans and other Latin-Americans from entering the U.S.*** Unequal
border enforcement policies continue to exacerbate theses problems.

Detention and Deportation of Immigrants with Criminal Convictions

161.

While the laws regarding immigrants convicted of criminal offenses are racially neutral on
their face, racial disparities in the criminal justice system a priori cause non-white
immigrants to face deportation at a rate that is disproportionate to their representation in
the U.S. population. Immigrants and refugees suffer unequal treatment within civil and
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criminal justice systems due to their immigration status, have little access to protections
guaranteed to citizens, and face standards of evidence and punishment unequal to those of
citizens. Examples include the denial of due process rights and equal protection rights of
immigrants and refugees, indefinite detention, as well as the use of “secret evidence” in
legal proceedings against non-citizens. Immigrants and refugees are now the fastest
growing incarcerated population in the U.S. One third of those currently languishing in
indefinite INS detention are of Southeast Asian descent.

Under immigration law reforms enacted in 1996, most immigrants convicted of even
minor or non-violent offenses are subject to mandatory, permanent deportation with no
opportunity to even offer proof of rehabilitation, contributions to family and community,
veteran status, or other extenuating circumstances.”® In addition, any immigrant facing
deportation proceedings due to the commission of a criminal offense must be taken into
custody and remain in detention with no opportunity to post bail regardless of the nature
of the offense or other equities, until the deportation order has been executed.**

Recommendations

Based on the statistical evidence developed in the Center For Human Rights report, the
Government should conduct a broader investigation to establish whether the immigration
laws are being enforced in a discriminatory manner on a systematic basis. It should be a
priority of the Government to gather more complete and accurate statistics relating to race
and the administration of U.S. immigration laws.

Based on the Olsen case, the Government should take steps to ensure that governmental
officials exercise their discretion in a non-discriminatory manner. This would include the
enactment of administrative regulations (i) prohibiting the practices outlined in Olsen; and
(i) mandating the reporting of any discriminatory activities like those described in Olsen.

The Government should monitor the enforcement of immigration policies to ensure that
such policies are not administered in a discriminatory manner. Statistics should be
gathered and published on a regular basis so that the INS and other federal agencies can
be monitored for compliance with the Convention.

The Government should eliminate the harsh mandatory deportation and detention
provisions enacted in 1996 to prevent the unfair effects of racial disparities in the criminal
justice system from being repeated in the immigration context.

The Government should make special efforts to remove barriers that prevent minority
groups from accessing public services.

The Government should aggressivly discourage the passage of English only legislatoin.

The aforementioned legislation seeks to abrogate the efforts of Executive Order 13166
and would serve to further disenfranchise LEP persons.
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The Government should aggressively discourage the passage of language ordinance signs.
The aforementioned legislation would serve to disenfranchise minority communities.
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Racial Discrimination in Housing

163.

164.

165.

Racial discrimination remains an unfortunate obstacle facing minority Americans seeking
to purchase a home or to find adequate and affordable housing, either public or private.
Although a home is “the single most-valuable asset owned by the typical American,”*’
discrimination prevents many minority Americans from gaining access to the American
dream. Despite the passage of over thirty years since the enactment of the Fair Housing
Act in 1968, the Government has acknowledged that “housing discrimination . . . remains
with us™**® and that “discrimination against home buyers of color is actually worsening in
the United States.”*® Sadly, minority Americans are “far less likely than Whites to be
homeowners and far more likely to live in deficient or overcrowded housing.”* For
those seeking rental opportunities, the picture does not improve. Discrimination against
minorities in the private rental market and continuing segregation and discrimination in the
public rental market continue to disadvantage minorities. Along with the increasing lack
of affordable housing and inadequate public housing assistance, this housing discrimination
and segregation in America renders the escape from historic patterns of poverty and
segregation all the more difficult because minorities continue to be deprived of equal
access to economic and educational opportunities.

The Government Report highlights certain statutes and lawsuits that have been used to
combat racial discrimination in housing.*®*' The Government Report also states that the
U.S. Department of Housing and Urban Development (“HUD”) is currently undertaking a
study of trends in housing sales, rentals, and mortgage lending to isolate and address
continuing problems of discrimination. While the Government Report highlights the
sporadic and fairly limited enforcement efforts in the areas of fair lending and public
housing, it fails to acknowledge that a more comprehensive approach is needed, especially
in light of the discrimination in lending and extensive steering in both private and public
housing, which ultimately helps maintain segregated neighborhoods.

Although enforcement actions initiated by HUD are laudable, they have clearly not been
sufficient to combat racial discrimination in housing. Moreover, although HUD should be
commended for its recently commenced study, it is the first study of its kind since 1989
and only the second study of its kind since 1977.** As poor oversight of federal housing
programs and enforcement of fair housing laws are among the various problems that allow
patterns of racism to persist, additional studies must be conducted. Moreover, while HUD
and the U.S. Department of Justice recently filed and settled their first joint lawsuit against
a lender for unfair lending practices, more such suits must be filed if anti-discrimination
laws are to be more than words on paper.**® As such, it must be recognized that the
philosophy and priorities of the executive branch directly impact the enforcement of anti-
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discrimination laws. It remains to be seen whether the Bush Administration will enforce
these laws with the necessary zeal.

Inequality in the Private Housing Market

166.

167.

168.

From the outset of the home-buying process, minorities face obstacles that whites do not,
beginning with the number and quality of available homes from which to choose. African-
Americans, for instance, are routinely shown or recommended 21% fewer potential
properties than whites, and Hispanics are shown or recommended 13% fewer properties
than whites.*®* Instead of asking African-Americans and Hispanics about their housing
needs, real estate agents are typically more interested in their qualifications.*> Once
shown a home, real estate agents are more likely to provide information relating to
financing opportunities to a white customer than to African-American or Hispanic
customers.*

Minority home buyers also face the problem of racial or ethnic steering, whereby they are
directed by real estate agents toward homes in neighborhoods with larger minority
populations, which are generally less affluent than those shown to comparable white home
buyers. In fact, “both blacks and Hispanics face a 21% probability of being shown or
recommended neighborhoods that are either less affluent, lower value, or higher percent
minority than those shown to their white Anglo counterparts.”*”’

Even if minority home purchasers are able to view available properties, it is likely that they
will confront even greater difficulties in obtaining financing to purchase a home. Across
the country, a minority applicant for a loan is more than twice as likely to be rejected by a
lender as a white applicant.®®®  Although some of these rejections are the result of
“differences in the financial characteristics of the borrowers and the neighborhood
characteristics of the property,”*” an equal number of rejections are the result of racial
discrimination.*”® The results of unequal treatment are striking—73.7% of whites own
homes, compared to only 47.2% of African-Americans and 45.4% of Hispanics.*”’ Even

more troubling is the fact that the rate of home ownership among African-Americans and
Hispanics has risen by only 1.6% and 4.2%, respectively, since 198
the progress in the area of minority home ownership is very slow indeed.

3,%% suggesting that

-78-



Efforts by the federal government to combat discrimination in lending to minorities
seeking to purchase a home are improving,*”” but have thus far yielded lackluster, and
sometimes catastrophic results. The Federal Housing Administration (“FHA”), an agency
within HUD, encourages lenders to lend to borrowers who might not otherwise qualify for
a home loan by insuring such loans. Unfortunately, unscrupulous lenders and poor
oversight by HUD has led to rampant abuse of the FHA programs. Lending institutions
make risky loans without consequence. When defaults inevitably occur, HUD takes
possession of the properties and attempts to resell them. Unfortunately, HUD often
allows these homes to remain vacant for long periods of time, and they become havens for
criminal activity and hinder efforts at community renewal, further impeding progress in
primarily minority neighborhoods in the inner cities, where a disproportionate number of
FHA foreclosures occur.*”® Although the Government has been successful in stopping
some FHA-abuse schemes, its oversight efforts are minimal and have done little to stem
fraud in the FHA program. The abuses drain large amounts of money that HUD might
otherwise be able to use to fund other housing measures.

-79-



For African-Americans, the barriers to purchasing family homes have been matched or
exceeded by the obstacles to buying and keeping a family farm. Although there were
925,000 African-American farms in the United States in 1920, today there are fewer than
18,000.*'° A principal reason for this decline and for the difficulties of African-Americans
in keeping family farms has been discrimination against African-Americans seeking credit
from the U.S. Department of Agriculture (“USDA”). The USDA admitted that it had
indeed discriminated against African-American applicants for farm loans, and in 1999 it
settled a class action lawsuit brought by African-American farmers. Although such an
admission of fault and settlement by the Government is commendable, the eventual
payouts received or to be received by African-American farmers are insufficient to save
their farms or allow them to purchase new ones.

When adequate financing to purchase a home cannot be found, many minority Americans
must instead look for rental housing. This presents problems of its own. Despite the
economic boom of the 1990s, the number of Americans with worst case housing needs
(defined as Americans not receiving public assistance whose income is 50 percent lower
than the average for their locality, who spend more than half of their income in rent, or
live in substandard housing) has actually increased—from 1995 to 1999, the number
grew by 5.4 million people.*'* Minority Americans have suffered worse than their white

counterparts.*” At the same time, affordable rental housing units have decreased 5%—or

370,000 units—since 1991.*'® Unfortunately, public housing alternatives are providing
fewer and fewer options.
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Public Housing

172.

173.

174.

The discrimination minorities face in seeking private housing options is just as rampant, if
not more so, with respect to public housing. This is troubling because it directly
implicates government actions and policies and is not just a failure to successfully police
private acts of discrimination. Long after open segregationist policies were abandoned, de
Sacto segregation in public housing remains prevalent in the United States and is one of the
leading factors inhibiting the progress of low income minorities. For many years, the
Government constructed and planned public housing projects in a manner that HUD has
admitted reinforced the pernicious effects of de facto segregation. As HUD has
acknowledged, “For decades, public housing developments were built in predominantly
low-income, minority neighborhoods. By design, this meant a community’s most
affordable, subsidized units were concentrated in areas that were more dilapidated, higher
in poverty,7 lower in political power, and more poorly supported by necessary public
services.”"! '

Local Public Housing Authorities (“PHA”), which have discretion in how to assign
residents to public housing developments, have used this discretion to assign minorities to
older buildings in poor condition, while assigning elderly whites to comparatively newer
buildings in better condition.*'® An African-American living in public housing typically
lives in a project that on average is 81% African-American and where 75% of tenants live
below the poverty level.*’> When compared to their neighbors who live near (but not in)
public housing, the poverty rate among residents of public housing is more than twice that
of their neighbors.*® A typical white American living in public housing lives in a project
that is 82% white and where 52% live below the poverty level.”’ An Hispanic living in
public housing is likely to live in a project that is 52% Hispanic and where 61% of tenants
live below the poverty level.**

For many years, public housing was constructed in African-American communities by
design. One study found that “low-income projects were systematically targeted to
African-American neighborhoods in a discriminatory fashion . . . . The institutional
mechanism greatly exacerbated the degree of poverty concentration for one group in
particular—African-Americans.
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Despite the deficiencies in public housing in the United States, the demand for such
housing remains strong. A 1999 study found that applicants desiring public housing were
forced to wait nineteen months from the time they applied until they received it.** The
majority of people applying for public housing are minorities.**®

Spillover Effects: Unequal Opportunity and Violation of Civil Rights

176.

177.

Seeking to provide housing opportunities for minority Americans in predominantly white
neighborhoods does not imply that white neighborhoods are inherently better than
minority neighborhoods. Rather, it recognizes the destructive effects of racial separation,
which “creates racially homogenous public institutions that are geographically defined,
most importantly school districts. It limits the access of many minorities to employment
opportunities, particularly in predominantly white areas . . . . It limits minorities’ access to
place based networks that provide access to jobs and economic opportunities, particularly
for youth. It leads to a racial concentration of poverty in cities and to racial polarization in
politics and in the distribution of resources. Because of strict segregation in cities and
suburbs, African-Americans and Whites do not perceive their interests to be common.”*?’

The result of this discrimination is that minorities are effectively shut out of “suburban
ring” communities around virtually all major U.S. metropolitan areas. Minorities are thus
denied services those communities provide, which is important because the corresponding
services are often inferior in the neighborhoods where most minorities are thereby
relegated.*”® For example, despite numerous court decisions and legislation, “school
segregation between whites and non-whites—presumably ended by federal legislation and
court rulings in the 1950s and 1960s—is making a noticeable comeback, primarily due to
residential housing patterns and population shifts from urban to suburban school
districts.”*® In fact, “although Black, Hispanic and Asian students comprised only 37
percent of the total enrollment in metropolitan areas in 1989, minority enrollment growth
accounted for four-fifths of the total metro area enrollment growth between 1989—
1995.7*° Clearly, segregation in residential housing is keeping minority youths in separate
and unequal schools because funding for these schools falls far below what their white,
suburban counterparts receive.

Recommendations

The Government should reduce the rate of defaults in its home loan insurance programs by
increasing oversight. Objectives of the increased oversight should include requiring
applicants to meet stricter qualifications and monitoring of the lenders’ practices to
prevent discrimination, risky loans, and loans to speculators who do not intend to live in
the houses.

When borrowers default upon HUD-insured properties, HUD should ensure that such

properties are quickly turned over, do not remain vacant for extended periods, and are
secured and maintained during any necessary vacancies.

-82-



The Government must commit more resources to studying problems in housing markets
and should conduct frequent studies to address problems before they become impossible
to correct.

The Government should encourage private litigation against lenders and local housing
authorities by providing more funding to fair housing organizations and educational
outreach to ensure that persons with fair housing and lending complaints know their legal
options.

When the Government has admitted past housing discrimination and such discrimination
has not effectively been remedied, the Government should employ targeted affirmative
measures to remedy past discrimination.

The Government should commit more resources toward the construction of more units of
public housing and should direct that such housing not be concentrated in high-population
density, low-income areas.

The Government should conduct a study to determine whether selectively privatizing
public housing projects would allow a greater percentage of minorities to attain the
benefits of home ownership.

The Government should provide greater support to community development corporations
that understand the plights of the neighborhoods they serve and are able to provide
immediate assistance to those in need.

The Government should meaningfully sanction those who receive federal funds, such as
public housing authorities and municipalities, and provide them with incentives to create
integrated housing opportunities.

The Government should provide funding to fair housing and other civil rights

organizations to promote fair housing and address the tensions that often arise when
individuals exercise their fair housing rights.
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Discrimination in Federal Employment

178.

179.

180.

In general, racial discrimination in employment practices is reflected in racial disparities in
median household income and unemployment rates. Between 1997 and 1999, Hispanic
households earned on average 32.7% less, and African-American households 38.5% less
than white households. The average income of American Indians and Alaskan natives
between 1997-1999 was $30,784 and the 1999 median household income was $30,735
for Hispanics and $27,910 for African-Americans compared to $44,366 for whites.”! In
addition, unemployment rates are much higher for minorities. For example, as of October
2000, 5.0% of Hispanic men and women, and 5.6% and 7.0% of African-American
women and men respectively were unemployed, compared with 2.9% of both white
women and men.*?

While the Government’s labor force is more diverse than the public sector,”* increased
efforts need to be made to create a federal workforce that is representative of the U.S.
population, particularly in positions of greater responsibility or that require policy-making
capabilities where minorities are under-represented. This lack of diversity is particularly
stark in the area of senior executive service where there is an overwhelming under-
representation of Asian Pacific Americans who are chosen for career appointments.
Between 1990-1999, not one Asian Pacific American was selected for service in the
Department of Housing and Urban Development, the State Department, the Department
of Labor, or the Office of Personnel Management.434 In combination, these agencies had
266 appointed positions. The Government uses a system that categorizes job levels by
using Grades 1 through 15 based upon increasing levels of pay and responsibility. Thus, a
Grade 15 position offers the most responsibility and pay, while a Grade 1 position offers
the least. As of 1999, 60% of African-American federal employees were Grade 9 or
lower. > In addition, African-Americans comprise only 6.5 % of the Senior Executive
Service, the job level category that provides the highest visibility and most power and
prestige, compared to their 17.1% composition of the entire federal civilian workforce.**
As a result, the average salary for African-American federal employees is $37,456
compared to $44,886 for all federal employees.”” Further, African-American employees
are terminated from federal service at three times the rate of white employees, suggesting
that racially or culturally based stereotypes affect the disciplinary process.”*

As a more drastic example of the need for further Government involvement in promoting
diversity in the federal workplace, Hispanics still remain the only underrepresented
minority group in the federal government.*” Hispanic employees comprise only 6.4% of
the federal civilian workforce, roughly half of their total representation in the civilian labor
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force.**® On October 16, 2000, President Clinton addressed this discrepancy when he

issued an executive order creating guidelines to establish and maintain a program for the
recruitment and career development of Hispanics in the federal government.**! In the
past, increased focus on recruitment and career development has improved the
representation of Hispanics in the federal workforce.** Thus, for the federal government
to serve as a positive role model to the private sector in employment hiring and practices,
President Bush’s new administration must remain committed to the policies established by
the Clinton Administration.

Moreover, in recent years, six major federal agencies were involved in significant
employment discrimination lawsuits in which the plaintiffs alleged that the Government is
plagued by systemic discrimination and harassment against minority employees. The
agencies involved include the U.S. Department of Agriculture, the U.S. Department of
Education, the U.S. Social Security Administration, the U.S. Environmental Protection
Agency, the Secret Service, which is part of the U.S. Treasury Department, and the
Federal Bureau of Investigation, which is part of the U.S. Department of Justice.***
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182. The negative consequences of minority under-representation in the managerial hierarchy
include: (i) fewer minorities who can serve as role models for minorities aspiring to
advance their careers; (ii) less first-hand knowledge in the ranks of management
concerning the problems and concerns of minorities; and (iii) less commitment (and
resulting effort) by the management team towards the achievement of a diverse
workforce.*!’

Recommendations

The Office of Management and Budget should ensure that all federal agencies are working
to eliminate racism and the remnants of past discrimination with consistent methodologies
and principles in hiring and employment practices. The Government should design
affirmative action programs to address minority employment in senior positions within the
federal government.

The Government should be committed as a matter of policy to hiring minorities in
positions of authority and management that allow them to design and implement policy.

The Government should recognize its role as the largest employer of African-Americans to
pursue aggressive affirmative action programs aimed at retaining, promoting, and
employing individuals. The Government should also enforce its policy of not doing
business with contractors that discriminate on the basis of race. In addition, as a service-
purchaser from many private sector employers it should strive to be a model employer
who sets an example for private industry in terms of fairness and non-discrimination.

The Government should recognize the need for increasing aggressive affirmative action

efforts aimed at recruiting, retaining and promoting Hispanics who remain the only, under-
represented group in federal government. The Government should also serve as a role

-86-



model for the private sector in employment practices that promote fairness and non-
discrimination for Hispanics employees.
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